MAINE CODE  OF JUDICIAL CONDUCT
Promalgated
May 21, 1993
Effective

September 1, 1993
ADVISORY COMMITTEE’S NOTES

Introductory Advisory Committee’s Note
Commentary

The Maine Code of Judicial Conduct is promulgated by the =
Supreme Judicial Court after the first comprehensive review of
the.original Code of Judicial Conduct since its adoption in 1974.
The Code is a substantial revision of the 1974 Code, intended to
incorporate the changes that thé“Ameriéan’Bar«Association made in
its 1972 Code of Judicial Conduct when it adopted the Model Code-
of Judicial Conduct (1990) and to make other changes deemed
necessary in‘lightiof experience in Maine.

Review ‘and revision of the Code of Judicial Conduct at this.
time reaffirms the commitment of ‘the Maine Judiciary to the .
highest standards of judicial conduct. Compliance with those -~
standards in Maine has been exemplary. Since 1985, an average of
only 39 written complaints per year has been filed with ‘the
Committee on Judicial Responsibility and Disability. Since the

establishment of the Committee in 1978, it has referred only °
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eight matters to the Court, which imposed discipline in seven of
those matters. Nevertheless; it is'important,’not only to
restate for Maine judggs the scope and nature of their
responsibilities, but to assure the publlc tiet the judges are
subject to specific and nationally recognlzed standards of
conduct and are accountable for compliance with those standards.
The revised Code is intended to assure that Maine judges
continue to be governed by principles of conduct that are
substantially uniform with those applicable in other
jurisdictions.  While much 'of the 1974 Code‘remains in effect,
the revisions also clarlfy and expand many prov1s1ons in light of
problems in appllcation or changed ccnditlons. The Code also
foYlows the. ABA model (and the pattern of v1rtually all other
Maine rules of court) by elimlnatlng all exclu81vely masculine
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pronouns and other gender references.
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. These Advisory Commlttee 's Notes are 1ntended to provide

,,,,

'more spec;flc guidance for the interpretatlon of the Code than
Has prevmously ‘been avallable. A separate AdVLsory Commlttee's
Note has-been prepared for each canon oxr other separate part of
the Code. ' The Notes to the Preamble anc.to each canon contain a
- "Commentary" -section provxdlng 1nterpretlve guidance and a*
"Textual Note! summarlz;qg Verbel end organlzetlonal changes.

The Commentary sections cqnteinlapprop;iete references to tHe

- fohbinding "Commentary" that is interspersed with the text ‘of ABA
Model Code (1990), as well as to the explanatory notes of the ABA
" Standing Committee¥op‘§thics and.?rofessional ResponsibilitY"
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contained in the "1eglslaL1ve draft; format" of the Model Code in
the Committee’s eport to the gouse of Delegates, Appendlx C
(Auqust "1990). "The Notes aleo exp1a1n any unlque Maine
variations and refer, when approprlate, to prlor 3udxc1al conduct
“decigions of the Supreme Judiolal Court. In accordance Wlth '
usual practice, the Adv1sory COmmlttee’s Notes will be con51dered '
as ‘Contemporaneous manifestations of intent that may serve‘ae.
authoritative aids to intetpfetation. See 1 Field, McKusick_&
Wroth, Maine civil Praétice § 1.4 (2d edn. 1970).

“The revised Code, liﬁe{its predecessor, is adopted pursuant
to the inherent power of the Supreme Judicial Court over the
internal affairs of the Jﬁdicial Department, recogoized by the
Leégislature.in 4 M.R.S.A. § 9B. See Matter of Benoit, 487 A.2d

1158, 1170-71 (Me. 1985).

3

Textual Notei

' Maine’s 1974 Code of Jud1c1al Conduct was adopted by the
Supreme ‘Judicial Court effectlve Aprll 1, 1974 on the
recommendatlon of the Judiclal Admlnlstratlon Sectlon of the
Maine State Bar Association. Order of Feb. 26, 1974 Me. Rptr.,
313-319° A.2d XXXVII-XLV. The Code, based on the ABA’S 1972 Code.

of ‘Judicial Conduct was publlshed w1th notes reflectlng o

variations from the ABA Code in 8 Me. Bar Bull., No.3, pp.1, 30-
34 (1974). The Code ‘has been amended only once 51nce 1974.
Effective August ‘15, 1990 Canon 8 was added to establlsh a

detailed“judicial‘flnanclal dlsclosure requlrement and minor
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éédf%%ﬁiﬁ@kbhaﬁgés"ﬁere*made in Canons 5°'and 6: .Me. Rptr.,.576~
588 A.2d LXVI, as’amended Oct. 9, 1990, id. at LXXX.

As originally promulgated, the 1974 -Code applied only to..
" justices of the Supreme Judicial and Superior courts and- judges
of'tﬁé'Distfict Court. By order effective July 1, 1978, the Code
' was made ‘applicable to judges of the Administrative Court. Me.
Rpt¥., '385-388 A.2d LIX. By order effective December 5, .1978
(unpﬁblished), the Code was made applicable to Active Retired
justices and judges.' By order effective December 15, 1978,fy
canons 1, 2, and 3 were made applicable to judges of probhate.
Me. ‘Rptr., 392-395 A.2d LVI. By order effective August 15, 1990,
prbbéﬁe”jﬁdges were made subject to Canons 4; S5A; 5B (first. . .
“sentence); 5C(1), (3)-(6); 6; and 8 (except as provided-in.Canon
88). Me. Rptr., 576-588 A.2d LXVI.

By order effective July 5, 1978, the Court established the
Committee on Judicial Responsibility and Disability, charged with
receiving "complaints concerning the performance.or misconduct of
any judge" and, after investigation, reporting to the Court,. Code
violations thdt are "of a serious nature so as to warrant formal
-discéiplihary action." Me. Rptr., 385~388 A.2d:LX, LXI.. By order
- effective March .1, 1991, the Court directed that a five-member
panel of the Advisory Committee on the Code of Judicial Conduct
should act as a Judicial Ethics Committee. to render -advisory
opinions on theé interpretation of the Code. :Me. Rptr., 576-588
A,2d CXXIX. Establishment of this panel was-in accerd with a

recommendation of the ABA Standing Committee on Ethics and
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Professional Responsibility that accompanied its recommendation
of ABA  Model Code (1990). :

- The revised Codeé retains the basig_ﬁormat and order Of.Fhé N
1974 Code,’ with broad "canons! elabérated by more spec;fic
"sections." A number of structural changes have‘been‘gdpptedfl;
from ABA Model Code (1990), however: Thus, a Preamble, g;g?ing,
general principles .and objectives, has been added. To eliﬁipgte
repetition and ambiguity, Canons 4, 5, and 6 of the 1974 Code
have ‘been consolidated as Canon 4, and .former Canons 7 and 8 have
been renumbered as Canons 5 and.s. ,Applicability,.Cpmpliqﬁge, :
and Definition sections based on the ABA model‘haverbeenpqqded.
In a feature not found in the ABA Code, the canons have been -
grouped as Part I, ‘and; for .ease of .reference, the general
provisions are set forth as numbered sections in Part II of theW.

Code. '

senEnocovr . advisory Committee’s Note to Preamble
Commentary .

" "The Preamble states the purposes of the Code and the general
substantive and interpretive principles that underlie it.
Specifically, ‘the Preamble makes clear that all parts ofrthe Code
are "authoritative, " that is, set out rules that govern judicial
conduct, v

Those rules are mandatory when the wo;dh"shall" is used and
aspirational when "should" is used. The 1974 Code used "should"

throughout, but its provisions were characterized by the Supreme
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Judicial Court as mandatory "minimum standards of conduct and:
propriety" in the first case %o arisepgg@er\tha Code and have
been so viewed in all subsequentwcqsegkh\See Matter of Ross, 428
A.2d'858, 861 (Me. 1981); see; e.g., Matter of Kellam, 503 Aa.2d
1308,:1311 (Me. 1986) (canon‘"requires" certain conduct); Matter
of Barrett, 512 A.2d 1030, 1033-34 (Me. 1986) (canon. '"directed
[judge] in plain. language" to take certain actipn); Matter pf:..
Benoit, 523 A.2d 1381, 1383 (Me. 1987) ("the plain proscription"
of canon); see also ABA Code (1972}, Introduction_("¢he canons
and text establish mandatory standards unless otherwise
indicated"); United States v. Anderson, 798 F.2d 919 (7th Cir.,
1986) ("shouldﬂ.interpreted_as-mandgtory in qpplyingrstatelgpdg
of Judicial Conduct). The uge of "shall" and "should" eliminateé
any confusion as to which provisions are mandatory and which a;g:
aspirational. See ABA Standing Committee, Report 5. Violation
of mandatory rules by .a Judge may result in disciplinary action.
The Preamble makes clear thap the Code is to be interpreted
reasonably in accordance with other laws and in light‘qf the
circumstances and.conditions in which judges must operate. The
Preamble also sets out factors of sgriousness,}pattern, and
effect that are to be weighed in determining whether discipline
is appropriate and the sanction to be applied. These guidelines
and factors should be viewed as giving deflnltion to the
requirement of paragraph 8(ii) of the Order Establlshlng the
Commlttee on Judicial Responsiblllty and Dlsablllty,,BBS 388 A 2d

L¥X, LXI, that a violation to be reported to the Court be "of a
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serious. nature so as to warrant formal dlsclpllnary action."
Disciplinary. deczslons undex the 1974 Code reflect the
application of similar guidelines and factors and will continue ™
to serve as authority. See, e.4., Matter of Benoit, 487 A.2d % .
1158, -1163~68 (Me. 1985) (unlawful use of bail and contempt power ‘!
in civil cases and pre-trial detention of juvenile offender '
without counsel were "“obviously and seriously wrong" under
"reasonably prudent and competent judge" standard); Methéf”bf
Bénoit, supra, 523 A.2d at 1383 ("difficult to qonceivedefha more
egregious violation" of canon intended to protect‘iﬁdiﬁiéﬁdi*'*‘
rights and prevent public perception of unfaifﬁess-ﬁhan'trial

judge’s publication of letters critical of appellate'ceurt'

periding final disposition of matters); compare Matter of Kellam,

supra, 503 A.2d at 1311 (more than 40 incidents "reveal a‘péftern

of discourtesy to laypersons of such consistency and duration as’

to present a serious violation" of the Code), with Matter‘of

Hart, 577 A.2d 351, 355 (Me. 1990) (no discipline for alleged

discourteous treatment of lawyer occurring as isolated incident
in chambers with no loud or undignified language in course of
judge’s review of perceived attorney misconduct) .

In Hart, supra, the Court asserted that disciplinafy"

proceedings are approprlate "only 1n those lnstances of ]udlclal
misconduct that exceed in serlousness the mlstakes and frailties
of the ordinary judge."‘ Nevertheless, the Court has proscribed”
"Lawless judicial conductmwthe adminlstratlon, in dlsregard of

the law, of a'personal brand of justice in Wthh the judge_
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becones a law unto himself" and has recognized that "To the end
that a éburtrobm:may truly be & temple of justice and not the
pers&ﬁél domain of the man or wéman who happens to be presiding,
any di%ferences in style [of “judicial behavior] must always - ~ -
result in justice administered according tc law and must be in

accord with" the Code of Judicial Cconduct. Matter of Ross,

supra, 428 A.2d at 861. Departures from this standard are not
. justified By the admittedly difficult wérking conditions of the
District Court, which "projects to the mass df bur citizens their.

image of the administration of justice." Id. at 866. See-alsoe .~

id. at 567} Matter of Kellam, supra, 503 A.2d at -1311; but see -
Matter of Hart, supra. '
‘In ‘assessing sarctions, the Court has repeatedly relied upon

its statement in Matter of Ross, supka, 428 A.2d at 868~69,

ordering a disciplinary suspension, that "Any sanction must be
designéd to preserve the intégrity and independence of the - -
judiciéfy and to restore and reaffirm the public confidence in
thetadministration’of‘jﬁétice;~ Any sanction must be designed to
announce publicly our recognition that there has been: misconduct;
it‘must be sufficient to deter the individual being sanctioned
from again engaging in suéh donduct and to prevent others from

engaging in similar misconduct in the future." See, e.d., Matter

qf:Kellam; gupra, 503 a.2d at 1312 (censure, suspension, salary
forfeiture); Matter of Barrett, supra, 512 A.2d at 1034-.
(reprimand); Matter of Benoit, supra, 523 A.2d at 1384 (censure, -

suspension, salary forfeiture, completion of Judicial Ethics

-




course) .

The Preamble also makes clear that the Code is nqt intended
to set standards for the civil or criminal liability of judges.
Existiﬁq law will govern such issues. See Righards V. Ellis, 233
A.2d 37 (Me. 1967) (absolute immunity from civil 1iabilityhfo:

adjudicative acts); Forrester v. White, 484 U.S. 219 (1988)
(judge may be liable under 42 U.S.C. § 1983 for acts in

administrative capacity); Pulliam v. Allen, 466 U.5. 522 (1984)
(judicial -immunity does not bar injunctive re;ieﬁwor award of
attorney’s fees under 42 U.S.C. §§ 1983, 1988); but see United.
States v. Anderson, supra (in perjury prosecution of state judge,
Code. of Judicial Conduct held to have force of law); cf. Ferrell
v. Cox, 617 A.2d 1003, 1007 (Me. 1992) (not error to allow
inguiry concerning Canon 5C(4)(c) of 1974 Code directed to judge

who:was defendant in civil suit).

ST _ Textual Note
. The Preamble is new. It is based on ABA Model Code (1990),

Preamble, adapted for Maine, with certain further modifications

in the-interestsgof}clarity and simplicity.

ndvisory Committee’s Note to Canon.1

Commentary
Canon 1 sets forth the-substantive‘duty of each judge to
observe '"high standards of conduct . . . SO that the integrity
and.indgpendence of the judiciary will be maintained.™ The
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latter purpose is also an interpretive principle to be observed
in the constrﬁction and application of the Code. In addition,
the Canon exhorts judges to "participate in establiéhing,;_
‘Maintaining, and enforcing" those standards. This.provision is
cast in aspirational rather than mandatory form because it is too
general to admit of disciplinary enforcement.

" The integrity and'iﬁdépendence of judges is of fundamentai
importance, because public confidence in these attributes is .
esseﬁtial to that "[d]eference to the judgments and rulings of
courﬁs" upon which "the system of govérnment under law deépends."
Public confidence is maintained or diminished accordingly as.
'judgés”observe_or violate the Code. See¢ ABA Model Code (1990),
Commentary to Section 1A. -

| “In a number of cases, the Supreme Judicial Court has held
that the virtually identical provisions of Canon 1 of the 1974
Code were 'violated by conduct violative of one or more of the.
specific provisions of other canons. See, e.q., Matter of Ross,

428 A.2d 858, 867 (Me. 1981); Matter of Benoit, 523 A.2d 1381,

-1382 (Me. 1987); Matter of Cox, 553 A.2d 1255, 1256, 1258 (Me.
198%). A direct violation of Canon 1 was found in Matter of Cox,
532 A%2d 1017 (Me. 1987) (angry conversation with police officer

concerning traffic violation by judge’s son).

Textual Note

~Canon 1 is identical to ABA Model Code (1990), Canon 1 and

Section 1A. The language of Canon 1 . is also virtually identical
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to the 1974 Maine Code. The only substantial.changes are for the
purpose of identifying those standards that are mandatory. Thus,
the first "should" is retained in the second sentence, but
"shall" has been substituted for the second "should." 1In the
final. sentence, "are to" has been used iﬁ lieu of '"shall" or
"should" because the sentence is a directive concerning
ihterpretation, not conduct. See ABA Model Code (1990),

Committee Note. to Section 1A.

Advisory Committee’s Note to Canon 2
Commentary

. Canon 2 requires judges to serve the basic purpose of
maintaining,public confidence in the judiciary by avoiding
impropriety and the appearance of impropriety in all of_their
activities, both professional and personal. Because of the
“inevitability of "constant publié scrutiny, " a judge must "accept
.restrictions on the judge’s conduct that might be viewed as
burdensome by the ordinary citizen .and should do so freely and
willingly." . ABA Model Code (1990), Commentary to Section, 2A.
+- - .Canon 2A makes clear that the obligation includes both the
duty of respect for and compliance with law and the avoidance of
"irresponsible and improper conduct . . .~ that 1is -harmful though
not specifically mentioned in the Code. Actual improprieties
under this standard include violations of law, court rules;, or
. other provisions of:this_Code. The test for appearance . of

impropriety is whether the conduct would create in reasonable -
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minds a peroeption that the judge’s ability to carry out judicial
respon51bllit1es with 1ntegr1ty, impartlallty and conmpetence is
11mpa1red." Id. — |

In a number of cases, the Supreme Judicial Court has held
that the virtualiy identical provisions of Canon 2A of the 1974
Code were violated by conduct that violated one or more_of the
specific prov1510ns of other canons. See, e.49., Matter of

Kellam, 503 A,2d 1308, 1310 (1986) ; Matter of Benoit, 523 A.2d

1381, 1382 (Me. 1987). In Matter of Cox, 553 A.2d 1255, 1256,

1258 (Me. 1989), the Court articulated the reasoning for this
conclusion, notlng that the purpose of former Canon 3A(1), (4),
to assure "falrness in the administration of justice" was in
furtherance of the gOdl of Canon 2 to sustaln publlc oonfldence
in the judlclary and holdlng that a tr;al judge’s v1olat10n of
former Canon 3A(1), (4), by direct partlolpatlon 1n plea._,k .
negotlatlons "stri?es at the heart of the publlc’s perceptlon of
impartiality." The Court has also found pertlcular conduot to, be

1n direct v1olatlon of Canon 2A. See Matter of Ross, 428 A. 2d

858 (Me..1981) (1mp051nq sentence w1thout hearlng, seeklng to
influence a witness in judlClal dlsclpllnary hearlng), Matter of
Cox, 532 A. 2d 1017 (Me. 1987) (angry conversatlon with police
offlcer oonoexnlng trafflc v1olat10n by 3udge's son was

“appearance of impropriety“)
Canon 2B forbids a number of specific actions that are in
effect per se improorieties becauee'they diminish the prestige of

the'judioial'office éb essentiai to the'proper‘functioning of an

,l .-'1-‘2P--‘f_‘_ Tt gt
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independent judiciary. Examples of impxpper_actiyities etfered
in ABA Model Code (1990), Commentary to Sectlon 2B, include
alludlng to 3ud101a1 status in an effort to. gain deferentlal‘
treatment when stopped for a trafflc offense, use of judicial
letterhead forepersonal businese, use of judicial status to gain
advantage for a family member in a civil suit, and allow;nq_r
exploitation of the judge’s office in the aevertisinq of
published writings; Proper activities identified inﬁthe,ABA |
COmmentary include serving as a reference or wrltlng a letter of
;ecommendatlon based on personal knowledge, and supplying names
and responding to official inqguiries regarding judicial .
appointments. In particular, the ABA Commentary notes,‘it would
be improper for a judge voluntarily to supply information to a
probation officer or sentencing judge, and Canon ZB spe01fically
forbids formal testimony as a character witness because of the
impact of the oﬁflce and the effect on lawyers involved. A jnge
may, however, engage in such activities when_formallyxrequested
or summoned, though the judge should_ordinarily discourage a
party from summonlng the judge as a character, witness.

The Supreme Judlclal court found v1olat10ns of the similar

provisions of Canon 2B of the 1974 Code in_two_de01ded cases.

Matter of Ross, gupra, 428 A.2d at 864-65 (causing traffic

infraction complaipts\against;personal acquaintances to be

filed); Matter of Cox, su ra, 532 A.2duat_10193jangry
conversation with police officer concerning traffic Violation by

judge’s son).
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" The prohibition of Canon“2C against membership i#’ an
organization that practices uhlawful discrimination, like the
compaiablé prohibition of ABA Model Code (1990), Section’2cC,
agaiﬁét "invidious"'discriminatioﬁ, is based on the premise that
such membership “éiveé rise to perceptions that the judge’s
impartiality is impaifed" when dealing with individuals from a
class that has been discriminated against. Cf. ABA Model Code
(1990),‘C6mméntary to Section 2C. Discrimination is "unlawful®
fﬁr'puiposes of Canon 2C when it is of a type that is'prohibited
bj'appiicable state or federal law. A judge may not béléng to an
organization that practices such discrimination whether or not
" the specific'activities of that organization have beén formally
challengéé or authoritatively determified to be unlawful.

" An organization located in Maine is subject to the’
provisions of the Maine Human Rights Act, 5 M.R.S.A, §§ 4551 et
- seq. ‘Under that Act, if is unlawful, with certain excéptions,
(1) For any employer to discriminate agairst an employee or

an applicant for employmént on the basis of race, coler,
sex, physical or mental disability, religion, age, ancestry
7 or national origin, or for assertion of a worker’s

compensétion claim or reporting or refusing to engage in-
unlawful acts, except when the characteristic¢ is a bona :fide
occupational qualification,. 5 M.R.S.A. § 4572(1)(a).

(2) For &' labor organization to discriminate against an
applicant £or membership or a member on the same grounds.

Id. § 4572(1) (B).
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(3) For any. person to dlscrlmlnate in. the sale, rental
‘financing, -or other provision of. re51dent1al housing on the
basis of race or color, sex, physical or mental dlsabl;ity,
religion, ancestry or national origin, familial status, or
to discriminate in renting against recipients of public
a551stance. Id. § 4582,

(4) - For any person to discriminate in allowing access to
_placés of public accommodation on the same grounds. l—f §
'4592. A "place of public accommodation" is a place_which
- offers goods, facilities or.services to, or accepts
. patronage from, the_generalApublic, including go%f and)_
country clubs. - Id. § 4553(8). (The United States‘SupEgme
Court -has upheld against First Amendment and Equal
Protection challenges the application of similar. legislation

in other jurisdictions to social and business

organizations. See New. York State Club Ass’n Inc., V. _City
of New York, 487 U.S. 1 (1988); Board of Dlrectors of Rotary

Internaticnal v. Rotary Club of Duarte, 481 U.S. 537 (1987};
Roberts v. United States Jaycees, 468 U.S. 609 (1%84). In

Maine Human.Rights Commission v. Le Club Calumet, 609 A.2d

285 (Me. 1992), the Law Court held that a Franco-American
social club did not discriminate under 5 M.R.S.A. § 4592 by
excluding Franco-American women from membership and
exclusive members’ functions where the club’s public
functions were open to women and there was no showing that

membership gave members any social or business advantage.
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NEES?a1s6 that 17 M.R.S.A.§ 1301-K prichibits any individual

"' o entity holding a staté or local liquor, food; or service

“ iicense, or any corporatidn established or authorized to do
buginess in Maine, from withholding membership, facilities,
or services from any person on account of race, religion, or
national origin, unless the organization is religious or

" athnic in character. The Act was found constitutional as
applied to an organization whose national organization

restricted local membership to whites in B.P.O.E. Lodge No.

2043 of Brunswick v. Ingraham, 297 A.2d 607 (Me. 1972), stay

granted 410 U.S. 903, appeal dismissed 411 U.S. 924, reh.
denied 412 U.S. 913 (1873).)

(5) For any creditor to discriminate in extending credit on
the basis’éf age, raée, color, sex, marital status, |
ancestry, religion, or national origin. Id. § 4596.

(6) For any educaticnal institution to discriminate in the
" provision of programs or admission on the basis of ‘sex,
physical or mental disability, or natlonal origin or race.

Id. § 4602,

Maine organizations may also be subject to the provisions of

local ordinances that render various forms of discrimination

unlawful.

Organizations located or active in another state may also be

engaged in activities or practices that are "ghlawful" under the

anti-discrimination provisions of that staté’s” kaw.
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Organizations, whether located ip yggggﬁor;anqther_state{
are also subject to such federal enactments as. the ba%ic civil
Rights Acts of 1870-1871, 42 U.8.C, § 1981 et sed.; the puplic
accommodations provisions of the Civil nghts Act of 1964, 4?
U.S.C. § 2000a; . Title VI of the 1964 civil nghts Act, 42 U. S C
§ 2000d,. barring discrimination in programs or acglvltlgs
receiving federal financial assistance; Title IX of the 1972
Education Amendments Act, 20 U.S.C. § 1681, prohibiting sex
~discrimination in educational prograns; Title VII of theAlgéﬁ.

¢civil Rights Act, as amended, 42 U.S.C. § 2000¢, barring

[ S

42 .. .
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employment discrimination; the Fair Housing Act of 1968,
U.S8.C. § 3601 et seq.; and the Americans with Dlsabllltles Act of
1990, .42 U.S.C. § 12101-122213.

Under 42 U.S.C., § 1983, a civil remedy is provided for
deprivation of any Constitutional right, including that to equal
- protection, by any person,acting'under color of . state 1aw,_
:Organizations have been found to be acting "under color of law"
when relying on public financing or using pgbl%c.facilities, but
.it has been held that the mere.fact of state licensing or

regulation does not. constitute "color of law."™ See Moose Lodge

M. Irvis, 407 U.S. 163 (1972); 1 C. Antieau, Federal Civil Rlahts

Acts--Civil Practice §§ 82-83, 85-87 (2d edn. 1980; Supp., G.

Bair, 1992).
The other federal anti-discrimination legislation cited
above generally bars discrimination on the basis of race, color,

religion, or national origin. Title VII and the Fair Housing act
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additionally bar discrimination on the basis 6f sex, and Title IX
is confined toiéﬁat ground. The Americans with Disabilities Act
pars discrimination on the ground of physical or mental
disability in employhent, public services, and public
ﬁaccbmmodaﬁions aﬁé‘services provided by private entities.  The
federai legisiétidn Qénerally applies only to organizations whose
activities affect interstate commerce or are conducted under
color of state law or receive Federal financial assistance. Many
of fhe brovisiéns contain express exceptions for private clubs or
religioﬁé organizations. See, e.g., 20 U.S.C. § 1681; 42 U.s.C.
§ 20J00a(e)";' id. § 3607; id. § 2000e(b); id. § 12187. The:
défihitioﬁ of “pti%&te" is generally cast in terms of selectivity
of membership, control by the membership, and absence of general
availébili%flof facilities to the public.’ See 1 C. Antieau,
supra, §§ 302-05, 336; 2 id. § 379.

The'detérminatioﬁ whether a particular exclusionary practice
is ﬁuhlawful discrimination” must be made by the individual judge
in the first instance. The guestion of what is "unlawful" will
in many cases be clear in light of the purpose and history of the
‘applicable law. In other cases, the question may turn on the
.ihterpretation of statutory.languaqe that has not previously been
applied:innsimilar circumstances. In such cases, the judge
should analyze the statute and any applicable authoxity in light
of the criteria of reasonableness and common sense set forth in
the Preamble to the Code. A judge who remains in doubt may‘

obtain an interpretive opinion from ‘the Judicial Ethics %
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Commlttee,_or may observe the familiar principle that if there is
a question it should be resolved in favor of preserv1ng the o
appearance of impartiality.

The second sentence of Canon 2C allows a judge to continue
membershlp in a dlsorlmlnatory organlzatlon for up to a year in
order to g;ge the organlzatlon the opportunlty to change 1ts
ways. ;The;neriod runs from the effectlve date of the Code or the
date that a judge 1s:sworn_1n, if the judge,knows of the “
dieotininetion on that date. Otherwise, the year runs from the
time et whioh.the judge "1earns" of the unlawful dlscrlmlnatlon
Thus, a judge nay. in good faith be ignorant that an organlzatlon
practloes unlawful dlscrlmlnatlon, either because the '
dlscrlmlnatory praotlce is not reascnably ev1dent or because 1t
could reasonably be argued that the practice is not unlawful In
guch a case, the judge is not in v1olatlon of the Code untll al |
year from the time when the judge has actual knowledge elther of
.the ex1stence of the praotlce oY of an authorltatlve
determlnatlon that discrimination of the type practlced 1s
unlawful.

Judges should also note that other prov151ons of the Code_”
may apply to act1vmt1es involving unlawful dlsorlmlnation For
example, publlc manlfestatlon of knowing approval of unlawfully‘
dlscrlminatory practices, as by schedullng a meetlng at, or |
regularly uelng, a club that the 3udge knows practlces unlawful
discrimination, wogld v1olate‘Cenon 2 and 2A. Such a practlce‘ 

would give the appearance of impropriety by diminishing public
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B i

‘confidence 1n the 1mpart1a11ty and lntequty of the 3ud1c1ary.-?

.x.‘fJ

Cf. ABA Model Code (1090), Commentary to Sectlon 2C. 7

‘&e££uélnﬁoteﬁ‘ﬁ
é;ﬁon é‘addpﬁé ABA Model Code (1990), canon 2 and Sections

2A~20 w1th varlatlons approprlate to Maine. The principal’
l:change from the 1974 Malne Code is the addition of Canon 2C.
Canons 2A and 2B are 1dentlca1 to the provisions of ABA Model
CQde (1990), Sectlons 2A, 2B. There are no substantlal changes
from Canon 2A of the 1974 Malne Code. Canon 2B departs from ‘Canon
.ZB of the 1974 Maine Code in addlng polltlcal relatlonshlps to -
those by which & judge must not be-influénCéd and in including :
tﬁe'ﬁﬁd@ézé éﬁnﬁpfivate interests among those which the judyge may
| not seek to benefit through the prestlge ‘of the judic1a1 office.
See ABA Model Code (1990), Committee Note to Section 2B. =~

: Canon 2c differs in a number of respects from ABA Model Code
(1990), Sect;on 20, There is no comparable prov15lon in ABA Code
(1972) or'the-1974 Maine Code, althdugh similar language was
added tq‘the_Commentary of ABA Code (1972), Canon 2, by action -of
tﬁé Hbuse of'béiégétes in 1984. In the interests of greater
clarlty and SpelelClty, Wunlawful discrimination® has béei
substituted foriﬁhe words, #invidious discrimination on the basis
of race, sex, réligion or national origiﬁ,“ found in ABA Model
Code (1990),'§éétibn 2C. The second senﬁéhﬁé of Canon 2¢C
incorporates in the Malne Code the substance of the final

pérégfaph'cf'ﬁhé‘Cdmmentary to ABA Modél Code (1990), Section -2C.
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~ Advisory Committee’s Note to.Canom 3. . -...

~Commentary
-..Canon 3 governs judges in the. performance of thgipwpfficig}
The

. duties-~whether in an adjudicative or administrative role.
Canon also sets forth a judge’s responsibilities for the .
discipline of other judges and of lawyers and provides standards
and procedures for judicial disqualification. for interest. ..

Canon 3A emphasizes that the judge’s official
responsibilities have the first claim on the judge’s time and .
supersede any personal or, private interest. .

Canon 3B covers a judge’s adjudicative responsibilities.
Canon 3B(1) is-intended "to emphasize fhe judicial.dptyﬁtq‘qipw
and to minimize potential abuse of the disgualification. .
alternative" by making clear "that only bppa_fide
,disdualification will remove the obligation .to.hear and decide a
matter." ABA Model Code (1990), Committee Note to Section 3B(1).
A judge who has self-disqualified under Canon 3E(1) without .
stating the grounds, as permitted by thatfsubsection;_would_have
to offer the basis for self-disqualification to show that the -
disqualification was "required" if a judicial conduct. complaint
were brought alleging a violation of Canon 3B(1). The provision
also makes clear that a judge should not heed a motion for

disqualification that is frivolous. See State v..Aubut, 261 A.2d

48, 51 (Me. 1970).

Canon 3B(2) requires a judge both to observe the,law and to

be professionally competent. In Matter of Ross, 428 A.,2d4 858
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(Me. 1981), the éupreme Judicial Court found violations of the
identical provision of Maine Code (1974), Canon 3A(l), when "the
feépohdenﬁ:Jiilfuliy‘disregarded.the requirements of the law" by
iﬁpfisoning éyéefendaht for nonpaymenﬁ of a civil forfeiture. In
the sane Eése} fhe'Caﬁrt found additional violations of former
Canon 3A(1) where the judge had caused traffic infraction
qomglainﬁé against personal acquaintancés to be "filed,"
personally lectﬁring the defendants instead of trying them, and
had continued two OUI cases against an individual for six months,
one before sentencing, the other without hearing, then entered
judgmehtslof'not guilty in both. The Court also cited the
judéé’s'%a%h under Article IX, § 1, of the Maine Constfﬁu%ioh.“ﬁo
administer the law, not his personal phllosophy." Id. at 865.

In Matter of Bencit, 487 A.2d 1158 (Me. 1985), the Court
established the standard of the "reasonably prudent and competeﬁﬁ
judge. " Conduct violates former Canon 3A(1) if such-a judge |
"would consider that conduct obviously and seriously'wr5ng in all
the circumstarices." Id. at 1163. Applying this standard, the
court found that incarceration and imposition of pﬁblic service
obligations in civil oUT cases éndjpretrial detention of an
unrepresentéd juvenilé without hearing were violations of the
Canon because théré was no legal authority or the actions were
zplainly cohtéafy to existing law. Incarceration of a civil
debtor for nonpayment under a payment order and denials of stays
of sentence pending appeal were found to be errors of law but not

Code violations, where the law was unclear or unséttl%ﬁﬁmgfﬁl at
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1164-70. . See also Matter of Cox, 553 A.2d 1255 (Me. 1989}
(judge’s involvement in plea negotiations contrary to explicit
provision of M.R. Cr. P. 1ll(e) violated former Canon 3A(1)).

Under Canon 3B(3), a judge is to-"requife“ order and decorum
in court. "Require" as used in this and following subsections is
defined in Part II, Section 3 0, as stating "a rule of reason"
that "a judge is to exercise reasonable direction and control
ovgrrtheAqonduct of . . . persons while they are subject to the
judge’s direction and control." The use of "while" in Part II,
-Sect%on 3 0, as.well as in Canon 3B(3)'and other provisions,
reflects the fact that many court personnel have functions
outside the courtroom in which they are not accounfable to either
a resident or a sitting judge.

Canon 3B(4) sets a standard of patience, dignity, and
courtesy in judicial proceedings that is intended to be
consistent nwith the duty to dispose promptly of the business of
the court" under Canon 3B(8). The standard is.also intended to
make clear that a judge is to "refrain from speech, gestures or
other conduct that could reasonably be perceived as sexual:
harassment and [should] require the same standard of conduct of
others [while] subject to the- judge’s direction and control."
ABA Model Code (1990), Commentary to Section 3B(4). The use of
"should! in the second clause makes clear that a judge cannot be
disciplined for failure to control the conduct of . others in the

court room over whom they may lack full supervisory authority.
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In Matter of Kellam, ‘503 A.2d 1508 (Me. 1986), finding that
a ﬁaﬁtérﬁiof mdfgﬁthan 40 ‘separate instances of ‘rude and:
discourtecus béliavior to lay persons in court warranted
 dis¢ip1iﬂe, the Court declined to ‘apply the "reasonably prudent

and competent judge" standard of Matter of Benoit, supra, to the

identical provisions of Maihe Code (1974), Canon 3A(3). That -
standafd, while appropriate for the evaluation of professional
competence, was not required for review of "courtroom courtesy
.. . a duty owed to the public." 1Instead the standard would be
that of "the ordinary, reasonable person." Matter of Kellam,

supra;:ét 1311. See also Matter of Rogs, supra (discipline for

‘ wabusive, intemperate and vulgar language" directed at parties in
court);_Matter of Cox, 532 2.24 1017 (Me. 1987) (discipline for
nimpatient, undignified, and discourteous" treatﬁent of pélice
officer in chambers); but see Matter of Hart, 577 A.2d 351 (Me.
:iQQGTT(no violation in single episode where judge in hearing with
attorney, "while appearing at times strained, did not raise his
voice or use undignified language").:

Canons 3B(5) and (6) are intended "to emphasize the
féqﬁiféments of impartial ‘decision-making and the appearance of
fairness in the courtroom." ABA Model .Code (1990), Committee
Note to Sections 3B(5), (6). The Commentary to .ABA Model Code.
(1990), Section 3B(5), emphasizZes that thé purpose is to assure
impartialitY'and fairness in the performance of judicial!duties.
Manifestation of bias may impalr "the fairness of the:proceeding

and bring "the judiciary into disrepute." A judge "must be alert
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Ltg;avp;d behavior that may be perceived as prejudicial." The
zp:oyisiogsinqludes_"[f]acial‘expression and body language, in
~.addition to oral communication," all of which can convey the
appearance of bias "to parties or lawyers . . ., jurors, the
media and others." Id. As in Canon 3B(4), the duty to control
.the conduct of others is.aspirational,‘rather than mandatory

. .Canon 3B(6) is also aspirational in form. Judges !should
require" lawyers to observe the standards imposed on judges. and
court personnel by Canon 3B(5). The provision_is not mandatory,
}because judges have no line supervisory authority over lawyers
and..can control lawyers’ behavior only through the drastic |
sanctions of contempt or professional discipline. . This section
Fimposeslno‘obligation upon judges to intervene in the exercise of
. peremptory challenges in the ordinary case. The_@ecisions‘of the
Upiteﬁ_states-Supreme Court in Georgia v. McCollum, _ . U;s.

. 112 8.Ct. 2348 (1992); Edmonson v. Leesville Concrete Cg:,

.. 500 U.8. .. , 111 .8.Ct. 2077 (1991); and Batson v. Kentucky,
476 U.S. 79 (1986), prohibit discriminatory;userof_pepemgtory
challenges to exclude :jurors solely on. account of their race. If
thgﬁgpjgctipg party makes a. prima facie_ghowing that the .
challenge was based on race, the challenging party must,offer a
racially neutral explanation for the challenge. .In_light:of the
burdens placed upon the objecting party by these cases, the
judge’s only obligation is to follow the procedure.there
outlined., In the absence of objection, a peremptory challenge

‘should be presumed to have been made without discriminatory
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lntent as an’ act of "1egitimate advocacy" permltted by the second
sentence of sectlon (6), unless other clrcumstances,'such as the
lawyer’s demeanor in the voixr dire or the absence of any apparent
tactical reason for the challenge, manifest actual bias or
pfejudiée.' | ‘

‘ Canan 3B(7) requires judges to assure that ‘all persons with
standlng who have foliowed approprlate procedural avenues are
heard in a proceeding. The Supreme Judicilal Court has found
Viéi;tions of the virtually identicél provision of former Canon
38(4) in a number of cases. See Matter of Ross, supra, 428 A.2d
at 861-63 (increased ﬁenalty as punishment for contempt without
heariné; imprisonmentlfor contembf after telephone conversation
in lieu of hearing); Matter of Kellam, supra, 503 A.2d at 1310-11
{inopportune recesses and intérruptioﬁé of witnesses "interfered
with litigants’ rights to a fill and fair hearihg"); Matter of
'ggg;ISdTr', 553 A.2d at 1257-58 (participation by judgefih
spécifié plea neéotiations deprives both gefendant and<prbseéutor

of full hearing); but see Matter of Barrett, 512 A.2d 1030, 1032

ﬁ. 2 (Me. 1986)'(tria1 court delay in rendering decision}“whiéh
- delayed or pfe?éntéd appellate review, did not violate former
Canon 3A(4)). ' '
“‘The bulk of Canon 3B(7) is devoted to the corollary to the
right to full hearing that ex parte communications, whether from
a party or someoneé outside the.proceeding; are prohibited with
cértain specific exceptions., ' As the ABA Model Code (1990),

Commentary to Section 3B(7), notes, "Inh general, however, a judge
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must discourage ex parte communlcatlon and allow it only if all
the criteria stated in Section 3B(7) are met " The-judge’s:?:
respon51b111ty extends to making "reasonable efforts, 1nclud1ng
the provision of. appropriate supervision, to ensure that Section
3B(7) is not violated through Jlaw clerks or other personnel on

the judge’s staff." Id. In Matter of Ross, supra, the Court

found a violation of the ex parte hearlng prohlbltlon of former o
Canon 3A(4) when a judge caused a speeding oomplalnt to be flled R
after a conversation with defendant’s father, a personal B
acquaintance. | =

Canon. 3B(7) (a) specifically describes particgler noﬁ~
substantive ex parte.communications that areopermitteé_for:
a&ministrative Or emergency pufposes and the limits oo'them.
Paragraph (b) permits consultation with experts on the appllcable
law, with appropriate notlflcatlon to the partles and opportunlty
for. them to respond. The Qommentary to ABA Mode; Code (1990),
Section 3B(7), suggests that a desirable meane of securing such
assistance is by requesting the filing of an amicus brief. The
Commentary also makes.clear that independent investigation nust
not extend to factual questions and that all oommunioetiooe onqer
either paragra?h (a) or (b) must be discioeed. Id. Paragraph'
(¢) provides specific authorization for consultation>with otﬁer
judges, specially appointed individuals sucﬁ as epeoial masters,
or court personnel, Ex parte communications with referees
appointed under Rule 53 or court-appointed mediatore shouid be

confined-to communications permitted under paragraph (a) in order
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to assure the integrity of those processes.

Canon 3B(7)(d), providing that judges may engage in ex parte
diséussions for the purpdseof mediation or settlement; reflects
the growing emphasis on resolving disputes short of trial and
approvés active participation by a judge in such efforts within
the context of a pending matter. Cf. discussion of Canons 3B(8)
and 4F below. Because of the danger that ex parte contacts
pursuant to this:paragraph may be misunderstood, ‘particularly by
the parties, a judge should use extreme care to make certain that

the_parties’ consent is based on full understanding of the nature

and purpose of the process and the judge’s role. ‘The parties may

condition their consent on the understanding that if the
settleiient or mediation efforts fail, the judge will not act in
subsequent phases of the case.

Canon 3B(75(e) permits such ex parte communications as
notions for temporary restraining orders under M.R. civ. P. 65 or
ex pértélattachments under M.R. Civ. P. 4A and 4B. |

canon 3B(8) is intended to assure that the interests in
fairness, efficiency and economy are properly balanced." ABA--"
Model Code (1990), Committee Note to Section 3B(8). In attaining
the proper balance, "a judge must démonstrate due regard for the
‘rights of the parties to be heard and to have issues resolved
without unnecessary cost or delay. . . . A judge should.
encourage and seek to facilitate settlement, but parties should
not feel coerced into sufrendaring the right to have their- .

controversy resolved by the courts." ABA Model Code (1890},
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Commentary to Section 3B(8). Promptness requlrem dlllgence,
punctuality, and expeditiousness on the part of the ]udge and
that the: 3udge "insist that court officials, lltlgants and thelr
lawyers cooperate with the judge to that end." Id. in Matter of:

Barrett, supra, 512 A.2d at 1034, the Court . found v1olatlons of ‘

the virtually identical provisionslof former Canon 3A(5), where a
‘probate»judge deliberately delayed decision in two‘contested_ -
matters "out of a belief that he knew best what would advaooe
harmony among the litigating parties before his court;" thus‘
administering "his own personal brand of justice." 1In a ooird
matter, a six-month delay without more, while not condoned bf.ﬁhe:
Court, was held not to he a violation standing alone. Id. h
canon 3B(9) prohibits g;; public comment about pending or
impending proceedings but makes no express provision concerning
nonpublic comment. The difficulty of assessinglthe impact of
public comment on an unknown audience justifies the absolute bar.
The prohibition of nonpublic comment. would set an unduly broad
and vague standard. for private speech. Note, however, that _
nonpublic communication substantlally affecting falrness would
violate other provisions of the Canons. See Canons 2a; 3B(4),
(8), (7), (10}, (11); 4A. The lagt sentence of subeection (9)
permits a judge to comment on proceedings in.whichiﬁherjudge is a
litigant in a personal capacity. In cases such as a ert of ;

mandamus where. the judge is a litigant in an off1c1al capa01ty

however, the judge must not comment publicly. In Matter of

Benoit, 523 A:2d 1381, 1383 (Me. 1987), the Court found it
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saifficule tod Joriceive’ of a more egregious violation of the plain
proscription of* the virtually identical provisions of former
canon 3A(6). i-Pistrict Court judge had written letters to the_;
editor critical of Superior Court decisions vacating sentences
that he had handed down. " The letters were published while the
cases were pending before him for resentencing.

‘¢Canon 3B(10) is intended to protect Jurors from improper
influence by jﬁdges and "to preserve the appearance of fairness
in juaicidl decision~making." ABA Model Code (1990}, Committee
Note to Section 3B(10). The provision reflects .the concern, .

“found also in ABA Standards of Juror Use and Management, standard

18(a), that commendation or criticism "may imply a judiecial
expectation in future cases and may impair a juror’s ébility to
pe fair and impartial in a subsequent case.". ABA Model Code
(1990) , Commentary to Section 3B(10) ;and Committee Note to
commentary.

" canon 3B(11) is intended "to protect.against inappropriate
use by judges of nonpublic iﬁformation acquired in a judicial
capacity." ABA Model Code (1990), Committee Note to Section
3B(11). vNonpublic -information" is defined in Part II, Section
3M, as "information ‘that is made confidential or is impounded by
law or court order."

Canon 3C covers a judge’s administrative responsih%%ﬁ@ies.
canon 3C(1) is intended "to.prohibit a judgé ffom manifesting
bias or prejudice in the performance of administrative duties and

to encourage, rather than to require, the more practicable duty
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of cooperation. rather than facllltatlon" in deallngs w1th other
court,personne}zA ABA Model Code (1990}, Commlttee Note to ’
Sectionw3C(1). . Thus, "shculd n rather than "shall," is used 1n
the second sentence. See.a}so;genons 2C; 3B(5), (Gj Canon
3C(2)~requires a judge to hold court personnel to the h;ghest
standards in performlng their adminlstratxve dutles and
partlcularly to assure that they avold bias and prejudlce in
their administrative actions. See ABA Model Code (1990),
Committee Note'to Section 3C(2). As to the useiof "while," see
discussion of Canon 3B(4) above, Canon 3C(3) establishes an
obllgatlon on the part of the Chlef Justices of the Supreme
Judlclal and Superlor courts and the Chief Judge of the Dlstrlct
Court, 'to .require the prompt disposition of court bu31ness“ and
the appropriate . performance of other duties by the judges of o
their .courts. See ABA Model Code (1990}, Comm;ttee‘ﬂotehto
Section 3C(3). R
Canon 3C(4) 1s intended to permlt "appOLntment of a person
well acqualnted with the 3udge who is not a close relatlve .
if the app01ntment itgelf is necessary and the person objectlvely
meritsﬂthe_appolntment.". ABA Model Code (1990), Committee Note.
to section 3C(4). Appointments covered by this section include
assignment of counsel appoxntments of offlcers such as referees
and masters, and employment of . support personnel. Consent of the
parties does noturelievevequcge of the obligationstof_th;s_
section concerning either appointments or comnensetionL ,;g},

Commentary to Section 3C(4).
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Canon 3D covers a judge s respon51bilzt1es to the
dis01p11nary systens governlng other 3udges and 1awyers. Canon
3D(1) establlshes a tw0we1ered approach to judicial misconduct.
If a judge "receives lnformatlen that there is "a substantlal
11ke11hood" of a violation of the COde of Judicial Conduct the
subsectlon merely states that the 3udge "should take approprlate
action, " whloh could lnclude dlrect oommunlcatlon with the other
judge, referral to a substance abuse treatment agency, or flllng
a complaint with the Committee on Judlolal Respon51b111ty and
Disablllty See ABA Model Code (1990), committee Note and '
Commentary to Section 3D. If, however, the judge has knowledge
of & Code viclation by another judge "that raises a substantlal
questlon as to the other judge’s fltness for office," the Judge
is requlred to report the violatlon to the Commlttee or to "other
approprlate authorlty," such as the Boerd of Overseers of the Bar
if the conduct also v1olates Lhe Maine Bar Rules.

The purpose of the twontiered approaoh is to enoourage
remedlation and rehabllltatlon by not requlrlng a formal
dlsoipllnary complalnt in srtuations where the faots are
uncertain or the v1olatlon is not serious= Where the v1olatlon
is certain and substantial however, a dlscxlenary oompldint

nust be madee' Thus, the second tler 1s not reached unless the
judge has actual knowledga (see deflnltlon of "knowledge," Part
II, Seotion 30) of a violation, as opposed to "lnformatlon" from

other sources 1ndlcatlng that a vxoletlon is substantlally

llkely.

CoNTEE sl
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canon 3D(2) applies the sane approach to %awyer m;scondﬁqt.
If the judge has information indicating that a violapi§n=?flthe_
Maine Bar Rules ls substantially likely, the judge»has-the same
ranqe:of options as with a fellow judge;_as weil as the_?qr?pér _
possibility.of imposing sanctions in the proceeding. If the
judge has actual knowledge of a Code violaﬁion "that raises_a
substaﬁtial guestion as to the lawyer's‘honegtyp.trqstwortginessj
or fitness as a lawyer in other respects" (the language,of_thg”‘
mandatory reporting requirement of M. Bar R. 3.2(e)(;)), the__i
judge must report the violation to the Board of Overseers of the
Bar, or, if appropriate, the dlSClplinary authorltles of another
jurisdiction. The words "or take other approprlgtafactlonﬁ make
clear that the obligation to file a disciplinary qqmp;aint does
not preclude the imposition of sanctions in the proceeding.

. Canon 3D(3) makes provision for judicial:immunity from civil
actions predicated on the exercise of the obligation to‘repgrtu
professional misconduct. This provision is declarative of

existing substantive law. See, e.g., Forxester V. White, 484

U.S. 219 (1988) (absolute immunity for judicial acts, such as
acting to disbar a lawyer fox‘contempt,lbut not for
administrative acts, such as firing a. court employee); see also

Richards v..Ellis, 233 A.2d 37 (Me. 1967). The provision is not

intended to .confer immunity from judicial discipline proceedings
for improper conduct under proposed Canon 3D, however, even
though such proceedings may be :deemed "civil" -in nature.

- canon 3E establishes specific standards and procedures for
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disqﬁélificatién'in gittiations wheié a juﬁ@é;é'impartiaiit§'is or
may'be in question. The Canon’ is meart €0 apply at any time
during a proceeding when potential grounds for disqualification
become apparent to the judge or to the parvties or their lawyers.
In the context of this Canon, ﬁprdceeding" means an adjudicative
proceeding. Under Canon 3C, a judge is bound to carry out :
administrative duties without bias or prejudice, but no formal
procedure for disqualification in admiﬁiétrative matters is
required because thése duties are ordinarily carried out in an
lnfornal ‘and’ nonadversarlal setting.

Canon 3E(1) provides for self- dlsquallflcatlon on the
judgé's-OWn motién whenever a judge believes that he or she
cannot act impartially. - This is a purely subjective test which
the judge should*apply‘EaSed on his or her own understanding of
peféonal'feelingé*dr attitudes or factual mattérs involved in the
proceeding. The Court found a violation of the prededessor of
this section, férmer Canon 3C(1), when a judge, far from
disqualif?ihg himself, caused speeding complaints to be filed in

cases involving persdnal acquaintances. Matter of Ross, supra,

at 864-65. Under Canon 3E(1), the judge ‘is not required to state
on the record the réasons for self-disqualificatidn. 'As noted
above in discussion of Canon 3B(1), however, a judge ‘whd self= =
disqualifies might have to state the grounds in response to'a
judicial conduct complaint under that subsection.

canon 3E(2) embodies an objective test. Regardless of the

judée's-ownrbelief”about his or her abkility to act impartially,
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if the judge’s impartiality might reasonably be questioned by
others, the judge may self- disqualify on her or h1s own motlon
and must -disqualify hlmself or herself on a motlon to recuse
brought' by one of the parties. When the judge self- dlsquallfles
on the judge’s own motion, the grounds need not be stated, except
as-néted above with regard to Canon 3B(1}. The same standard |
appli&s. to self-disqualification and to a motion to recuse, |
because the judge may take a different view. of the appearance Of
partlallty when it has been-: presented on motion and argued by ‘
counsel. The judge, of course, remains free to deny the motlon

if the moving party fails to establish a reasonable basis for

questioning impartiality. See Estate of Tingley, 610 A. 2d 266
(Me. 1992) (probate judge had broad discretion to refuse to _

disqualify himself where nephew was board member. of credltor w1th

claim against estate).

Canon 3E(2) sets forth specific instances where 1mpart1allty
might be guestioned. The list is not intended to be‘exelus;ve,
As stated in the Commentary to the comparable provision of thepl
ABA Model Code (1990), Section 3E(1), "Under this rule, a judge
is disqualified whenever the judge’s 1mpart1a11ty mlght
reasonably be questioned, regardless whether any of the spe01flc
rules in Section 3E(1) apply. For example, if a judge were, in
the process of negotiating for employment with a law flrm, the
judge would be disqualified from any matters in;whiqh ;hat_law‘
firm appeared . )

~Ccanon 3E(2) (@) requires disqualification on. the basis of
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bias, prejudice, or perscnal knowledge of disputed facts.
Althoﬁgh the text only specifies bias or prejudice against a
party or lawyer, other situations, such as a judge’s prejudice
against'a'witness in a non-jury trial or extreme prejudice oﬁ the
issues, could require disqualification under the non-exclusivé
terms df Canon 3E(2). When a party to a pending proceeding sues
or files a disciplinary complaint against the judge, paragraph
(a) does not require disqualification if the circumstances |
indicate that the suit or complaint has been brought solely as a
tactic to obtain the'judgé's disqualification. Note that
"personal knowledge" as used in paragraph (a) is not lntended to
include the kind of generalized knowledge that 15 the ba51s of
jud1c1a1 notice. = - L

Canon 3E(2) (b) requires dlsquallflcatlon when the judge or a
previous assdciate has been involved as a 1awyer, or the judge is
a material witness. - Canon 3E(2) (c) requires dlsquallficatlon
when the judge or a family member has "an ﬁconomlc interestﬁ:¥n
1the controversy, or 1in a party, or has "any other mor; fhan d;
minimis interest" that could be substantlally affected.# The
phrase "de minimis" is- the key. to this standard because
"aconomic interest" is defined in Part II, sectlogy3E,_as :
"ownership of a more than de minimis legal or eéuié%plé :
interest," or an active role in the affairs of a pa£ty hDe
minimis® is defined in Part II, section 3D, as "an 1nterest too
trivial to raise reasonable questlon as to a judge's

impartiality.” The standard is consistent with prior Maine case
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law holding that a pecuniary interest must be "direct, definite

and capable of demonstration; not remote, uncertain,

unsubstantial, speculative, or theoretic." Hughes v. Black, 156

He. &9, 75,
Canon-3E(2) (d) requires disqualification when the judgé, a .
spouse, "a-person within the third degree of relationship to

either of them," or such a relation’s spouse is a party, officer,

or lawyer of a party, or, to the judge’s knowledge, has "a more:
xthan;de minimis interest that could be substantially‘affected by
the proceeding, or is likely to be a material witness." The -
definition of "third degree of relationship™ incorporates the
civil law system and indludes great-grandparents, great-

grandchildren, nephews and nieces, but not first cousins. . See

Part II, Section 3P, and Advisory Committee’s Note. By statute a
relationship in the sixth degree according-to the civil law, .
which includes second cousins, is a ground for disqualification

for interest. 1 M.R.S.A. § 71(6). The third degree is retained

in the Code, however, despite a dictum in Hughes V. Black, supra,

156 Me. at 77, finding the statute applicable. The purpose of
the Code is to limit thé number of unnecessary mandatory
disqualifications. The Code like the statute does incorporate
the concept :of affinity as well as kinship. ©Of course, a judge-
having any kind of sdgnificant personal or .economic connection .
with a relative beyond the third-degree.should'self—disqualify
under Canon 3E(1l) or (2).

. Under Canon 3E(3), a judge who does not self-disgualify
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undet Canon’ 3E(1) or (2) is required to disclose to the partieé
any factual connection to the proceeding that is relevant to a
determination of impartiality.. The purpose of the provision-ig
to assure that parties trying to determine whether to seek |
recusal are aware of relevant information in more specific detail
than is provided in the general judicial financial disclosures
required under Canon 6. The relevance standard for disclosure lis
lower than that for disgualification or recusal., The test of
relevance is that of M.R. Ev. 401: A fact that must be disclosed
ig one “having any tendency" to make the fact of impartiality
"more probable or less probable than it would be without the"
fact. |

‘Canon” 3E(4) sets forth a "rule of necessity" that may be a
basis for a judge’s refusal to disqualify himself or herself eﬁén
in the specific circumstances set forth in Canon 3E(2). Egamples
include sitﬁaticns in which, "a judge might be reguired to h
pafticipate'in judicial review of a judicial salary statute, or
might be the only judge available in a matter requiring immediate
judicial action, such as a hearing on probable bause or a
temporary restraining order." ABA Model Codé ﬁlggﬂ), Commentary
to Sedtion‘SEfl). The rule adds the further regquirement that
disqualification would result in a failure of justice--that is,
an inability of the -parties to obtain any judicial qetermination
of the issues which they have raised... If the rule of necessitg
is relied upon, the judge must disclose the grounds ﬁpon‘which

disqualification might otherwise be appropriate and must step
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down -at the earliest opportunity. The possibility of a rule of

necessity has been recognized by the Law court. See Cunningham

v. Long, 125 Me. 494, 497, 135 A, 198 (1926).

Textual Note

Canon 3 is based on ABA Model éode {1990), Canon 3 and‘
Sections 3A-3F, with modifications apﬁrgbriéte for Maine. The
new provisions make a number of changes in Canon 3 of the 1974~
Maine Code. | o

Canon 3A is identical to ABA Model Code (1990}, éection 33,
witﬁ a minor editorial change. It carries forward the unnumbered
introductory paragraph of Maine Code f1974), Canon 3,
redesignated as section A and entitled "Judicial Duties in’
General® for structural purposes, but with no substéntial‘change.
See ABA Model: Code 1990, Committee Note to Section 3A..

- Canon. 3B is identical to ABA Model Code (1990}, Séction 3B,

' with minor variations noted below. Significant additiOnsﬂtO its
predecessor, Maine Code (1974), Caﬁon 3A, are also ndted; Canon
3B(1) is new. . Canon 3B(2) carries. forward Maine Code (1974),
canon 3A(1)....In. Canon 3B(3),-§arfying‘f§rward Maine Code (1974) ,
Canon’ 3A(2); "require" has beep<substituted for '"maintain® for
greater clarity. See ABA Model Code (1990), Committee Note to
Section 3B(3). | | -

In Canon 3B(4), the ABA-ﬁodel-haé been modified by retaining
the word "while," found in the final phrase of Maine Code' (1974),

Canon: 3A(3) . This word did not appeaf‘in ABA Code (1972) but was
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ingértéd:iin Canons 3A(§), (6), and B(zj of the 1974 Maine Code to

'lndldate that at the time of promulgatlon of the Code some Maihe
judges had no contlnulng ddmlnlstratlve control, See Malne code
(1974), Committee Notes to Canons 3(a)(3), (6); B(2), 8 Me. Bar
Bull., No. 3, at 31. 1In tﬁensecond dlause, "should" has been
substituted for "shall" found in ABA Model Code (1990), Section
33(4) -

"Canéns:BB(S) and (6) are new. Both subsections depart from
ABA Model Code (1990), Section 3B, (5), (6), with the ¥
Substitution of "should" for "shall' in the second clause Gf
*”Suﬁééctibn¢%5) and'in the first line of subséctioh (6)}%F$

Canon 3B(7), which adopts ABA Model C¢ae'(i§é0),"3é¢£idﬁ

3B(7)$;withgmiﬁofﬁeditorial changes, substaﬁtiélly tiéhféhsnﬂaine
“'Codé (1974),‘Can0ﬁ 3A(4). In the former Malne Code only ex parte
communlcatlons "1ntended to 1nf1uence [& judqe s] judlclal |
actlon" were prohibited, a departure from the strlgter rule of
ABA cbdé”(1972j]‘éanoh 3A(4), ambodied ih Caﬁén 3Bf7):‘ The Maine
='version was based on the v1ew aof the Malne Committee, 8 Me. Bar
gg;;;r No.~3, at 31, “that the more restrlctlve provisions of the
ABA' Code were: not practlcal in many areas of the state and that
the principal concern in thlS jurlsdlction is that type of ex
parte-communlcatlon described in the amendment"--a premlse
rendered invalid by advances in technology. Canon 3B(7) also
makes certain changes in théipfiértlanéuégé fOf‘clarity and adds
‘ianguage pfohibiti§g$%7judge;fféﬁ initiating arsconsidérihg ex

parte communications and from considering other communications

U

~d




not,otherwise'authorized,.with certain excepﬁionsﬂ _See Aﬁg‘gqqgl
‘Code. (1990), Committee Note to Section 3B(7). The_exqeptiohs, .
ﬁpund—iqicanons 3B(7) (a)~(e), are new.

Paragraph;(b)”is a sentence from ABA Code (1972), Canon
3A(4), .not found in the comparable provision of Maine Code
(1974) ., Paragraph (d) was added to ABA Model Code (1990) by
amendment in the House of Delegates. Paragraph (e) carrles
.forward the sense of the phrase "except as authorized by 1aw" in
Maine.Code (1974), Canon 3A(4).. . ‘ e

Canon 3B(8) carries forward Maine Code (1974), Canon 3A(5),
in revised form.. |

Canoq-3B(9) retains the language of Maine Code (1974), Canon
3A(6), with.the addition of the final sentence from ABA Mq§e1
Code, Canon 3B(9). In other respects, the subsection differs
significantly from the ABA mode;,‘Whiph¢prohibit$‘9n1y ﬂpgpliq p
cpmment,that.might.reasonably_bgﬁexpected‘touaffectﬂ_the‘outhme
or fairness of a "pending or impendingﬂupxpceedingrpu;‘a;sq_ |
prohipits "nonpublic comment that.might substantially interfere
with a fair trial or hearing.".. . |

Canons 3B(10) and. .(11) are new. . The substance of:Canon'
3B(11) is similar to that of Maine Code (1974), Canon,SC(G),:_
which is deleted. ' '

Canon 3C]is vi;tually identical to ABA Model Code (1990},
Section 3C. . It carries forward most of Maine Code (1974), Canon
3B, with revisions noted below. Canons 3C(1) and (2). carxry .

forward Maine Code (1974), Canons 3B{1), (2), by adding
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reﬁ%ﬁgnégs to avoidance .of hias: and prejuaice. iCanon 3C(3) is
new. Maine Code (1974), Canon 3B(3) .is replaced by new Canon 3D.
Canon 3C{4) g?rniessﬁorward Maine  Code (1974), Canon 3B(4), with
the addition-éf the eipress requirement of impartiality.

Canon 3D is new. It replaces and elaborates on Maine Code
A(1974), Canon 33(3)."The section is identical ‘to ABA Model Code
(1990), éedtion 3D, except that appropriate references to Maine
diéciplinary rules and authorities have been incorporated and tlie
words.- "and may take other appropriate action® have been added at
the end of Canon 3D(2).

Proposed canon. 3E combines provisions of ABA Model Code
(1999)y:$e¢tiohi3E,,with,proVisiohsjintended~to:clarify‘and
'deve;bpzthe original intent of Maine Gode (1974), Canon 3C.

Canon 3C of tﬁe'1974'Haine'COde;didﬁnot-incorpdraté the
‘detailéd provisioné of.ABA_Codg (1872), .Canon SC,‘defining
specific.iﬁsténcesAin which a judge should disqualify himself or
herself bédause the judge’s."impartiality might reasonably be -
questiohed."' The 1974 Maine Code incorporated the ABA standard
without ﬁhe,specific instances and added -a provision for self-
disqualification'whén the judge 'has reason to believe that" the
judge "could not act with complete impartiality." - Additionally,
under Maine Code (1974), ‘Canon 3C{(2), the judge must "promptly
inform the parties .. . . concerning any matter which might = .~
reasonably cause" the judge’s "impartjality to be questioned.!
The provisipns.pf ABA Code {1972),. Canon 3D, for disclosure ~

followed by remittal of'diSqualification on agreement of the
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parties were not adopted. The Maine provisiqns,were,intendedfto
limit .disqualification, because substitute judges.were deemed
rarely readily available. Further proceediﬁgs-upon disclosure.or
disqualification were the responsibility of counsel. See Maine

Code (1974), Committee Note to Canon 3C, 8 Me. Ba Bull., No. 3,

at-31.

. . Canon 3E(1l) retains the test of Maine Code (1974), anon
3C(1) for self-disqualification, with the.addition of the final
sentence, Canon 3E(2) carries forward the objective test of . .
Maine Code (1974), Canon 3C¢(1}, for either self-disqualification
or disqualification on motion to recuse. The framework of self-
disqualification and recusal is unique to Maine but paragraphs
(a)-(e), new to Maine, are taken without change from ABA Model
‘Code (1990), Section 3E(1), which was derived from ABA Code
(1872); Canon 3C(1). The "de minimis" standard of ,paragraph (c)
is substituted for the requirement of ABA Code (1972),¢Canonsi
3¢(1) (e}, (3) (e}, that disqualification.result_from."ownership;of
a legal or eguitable interest, however small.! -

Ccanon 3E(3) is unique to the Maine Code. ' It substitut@s a
requirement of disclosure of relevant information for the duty to
inform -the parties of a potentially disqualifying- matter in Maine
Code'(1974), Canon 3C(2). Canon 3E(4), also unique to Maine, is
adopted from ABA Model Code (1990), commentary. to Section 3E(1).

ABA Model Code (1990), Section 3E(2), requiring a judge to
keep. informed about the judge’s own. interests .and to make a-

reasonable effort to keep informed about the interests of the
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judge’s spouse and minor children has not been adopted. The
sqbseg}}?ndis superfluous in light of the extensive disclosure
requi%eﬁ§ﬁ£s of probdsed canon 6.

_ AﬁA Model Code (1990), Section 3F, carrying forward the ..
provisions of ABA Code (1972), Canon 3D, for remittal of .
dlsquallflcatlon, also has not been adopted., The parties should
not be able to override the judge S con51dered determination that
he or ghe cannot be impartial or that the appearance of
impa;tiality could reasonébiy be guestioned. Many of the

concerns embraced in Section 3F are addressed in other ways by

Canons 3E(3) and (4).

Aéviséfy Committee’s Note to Canon 4

. Commenta;x

Canon 4 governs all activities of judges conducted in.other
than a judicial capacity, includihg personal and private
actiVity. Additional specific provisions covefing political:
activit} afé‘set forth in Canon 5. Everything that a judge does
is, ofAcourse,‘subject to the overriding provisions of Canon 23
that a judge "respéct and comply with the law and . . . act at
all‘times ih a mannerhfhat pfombtes public confidence in the
integrity aﬁa impaftiai}ty of the judiciary.® |

~Canon 47 subjects ali*extrajuaidial activities to three
generai prohibitions designed to protect the impartiality and
dignity of the judicial office and the ability of judges to -

execute their judicial duties effectively. The purpose, however,

R
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1s to encourage approprlate extrajudicial act1v1ty, rather than

{5

to forbld all such activ1ty “Complete separatlon of a judge
from extrajudlclal act1v1t1es is nelther pOSSlble nox wzse, a
5 ,);Fi owo,

judge should not become isolated from the ccmmunlty in Wthh the

.”‘3.—_, :'_ ;

judge lives." ABA Model Code (1990), Commentary to Sectlon 4A.

L

Mofeover, the Cancn is intended to give the maxxmum scope to
personal freedom that 1s conSLStent with its overrldlng purposes.
Thus,‘ln subsectlon (1), the phrase "reasonable doubt" 1s
1ntended "to extend to judges reasonable freedom to engage ln
extrajudlclal act1v1t1es.“ The phrase "demean the ]ud101al .
offlce" in subsection (2) connotes "1njur10us conduct, not merely
undignified conduct, as the latter might in some cases not be
proscg}bed,ﬂ, See ABA Model Code (1990), Commltteelthe to
Section 4A, | ‘ '

In determlning what private act1V1ty may invoke the
prohlbltlons of Canon 4A, the prov151ons of Canons 2 and 3B and C
may_he\re}evant. Thus, as ABA Model Code (1990),‘Commentary to
Section_4A} statee, "Expressmons of blas or prejudlce by a judge!
even outs;de the 3udge’s judlclal act1v1t1es, may cast reasonable
doubt on the Judge s capaclty to act impartially as a judge. |
Expre551ohs which may'do_so 1nclude jokes or other remarkeh:
demeaning ihdividuals on the basis of their race, sex, teligion,
national origin, dieability, age, sexual or;entation‘ot_ -
socioeconomic status "

Canon 4B permits a judge to partlclpate 1n a full range of

both law-related and other "avocational" act;v;tles, "subject to
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the requirements of this Code." fhoséhreéuiremenﬁéiiﬁafaaé:éﬁe'

' general standards of Canon 4A(1)~(3) ‘The phrase, "subject to’
the requlrements of this Code," is used here and elsewhere in
“cénoﬁ 4 in cénnectioﬁ with ektrajﬁdicial activities ''to remiﬁd.
judges that the use of permissive language in various Sections of
the COde does not relleve a judge from other requirements of the
cOde that apply to spe01f1c conduct "  ABA Model Code (1990},
Conmentary to Section 4B. Nevertheless, Canon 4B ig intended to
enédurage judges to uee their unique status-and knowlédge‘"to‘
contribute to the improvément of the law, the legal system, and
'.the“administration of justice, including revision of substantive
and,pfdcedﬁfal léﬁ‘and improvenent of criminal and juvenile
justice ; . . either iﬁdependently or throuéh a bar association,
judicial conference, or other organization dedicated to the
improvemenﬁ 6f theilaw," and including nefforts to‘brdmote“the
falr adminlstration of jUQthe, the 1ndependence of the 3udlclary
and the 1ntegr1ty of the legal profe331on."' ;g. Compensatlon
'and expense reimbursement for activities'perﬁitted under Canon 4B
| may be prov1ded, subject to the limitations of Canon 4H.

' Canon 4C covers a judge’s not- for—proflt extrajudlclal
activities. Canon 4C(1) limits public appearances beforé
governmental bodies or officers (other than courts) to law- *
related matters in whicﬁ'Candn 4B permits enéégement or pefsonal
matters in which a judge may appear pro se. The latter exception
éoﬁld include expression of the:judéé’é ﬁersbﬂél position on a

‘political or social issue. All such ﬁf&ise:appearéncés must be
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in connection with "activities . . . that are permitted elsewhere
by this Code." ABA Model Code (1990), Committee Note to Section
icflj} In any permitted appearance, a judge must observe the
prohibitions of Canon 2B against improper influence. See ABA
Model COﬁe (1996), Commentary to Section 4C(1).

Canon 4C(2) limits service by judges in non-judicial
'gbVernmental positions to those that are not prohibited B§
Article VI, Section 5, of the Maine Constitution and are not
concerned with fact and policy issues in areas other than the
law-related activities permitted by Canon 4B. The ceremonial
positions permitted by the last sentence of the section do not
involve fact or policy issues. - Article VI, Section 5, prdVides
that "No justidé'of the Supréme Judicial Court or any other court
shall hold office under thé United States or any other state, nor
under thié'staté, éxcept as'justice'bf the peace or as memherlof
thé ‘Judicial Council." Presumably, an "office" is an elective or
appointive position created by law at the national, state, or
local level for which an oath is administered or a formal
commission tendered. Judges may thus serve on less formally
constituted public advisory or planning committees or other "
podies that meet the other tests of the subsédtion, but in =~
accepting such positions they should be mindful of the purposes
of the provision to recognize "the demands on judicial resources
created by crowded dockets and the need to protect the codurts
from involvement in' extra-judicial matters that may prove to be

controversial® and to prevent interference "with the
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effectivepess and independence of the judiciary " ABA Mbdel Code
’ o RS &
{19%0), Commentary to Section 4C(2). Jud101al service on

governmental bodies with law-related purposes is furthef 1imited:f
to those meeting the criteria of Canon‘4c(3)(a)-and is |
constrained by the provisions of Canon 4C(3) (b).

Canon 4C(3) permits and sets guidelines for service and
nenbership by judges in law-related organizations or governmental
agencies (not involving constitutionally prohibited offices) or
other’nonprdfit organizations. Service with a nonprofit |
oréanization iz permitted even if the organization serveé thé
economic interests of its members. Thus, the subseétionApérﬁits
"legitimate seryice in nonprofit judicial organizations théﬁlmay,
for exampie, support increases in judicial compensatiéh.“ ABA‘.
Model Code (1990), Committee Note to Section 40(3)} ﬁote fhaé |
positions held with a nonprofit enterprise must bé réported i; a
judge!s annual financial disclosure by virtue of a simuiténeoué
change to Canon 6B(1) (h). | |

Activities under Canon 4C(3) are subject not only to the
limitations prescribed in paragraphs (a) and (b) of the B
subsection, but to "the othef raquiremgnts of this Coée."l.éeé
discussion under Canon 43 above Thus, otherw1se perm1551ble
senv1ce "on the board of a fraternal 1nst1tutlon may be |
prohlblted ... by Sectlons 2c oxr 4A lf the lnstltutlon
practlces 1nv1dlous dlscrlmlnatlon or lf serv1ce on the board

otherwise casts reasonable doubt on the judge = capa01ty to act'

-impartially as a Judge{" Simllarly, Canon 4G would prohlblt a
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judge "from serving as a legal advisor to a civic o;_chaxitab;g
organization." -ABA Model Code (1990), Commentary to Section
4C(3).

" Canon 4C(3) (a) prohibits service by a judge in a-leadership _
or ‘advisory role with an organization that is likely to come
pbefore the judge‘or'frequently litigates in the judge’s coprt_or
in a court subject to'the‘appellate jurisdiction of the judge’s
court. The provision is necessary because of the increase inﬁ
litigation by civic and charitable organizations. Since then'
Maine ‘Superior and District courts are single courts of statewide
jufisdiction, the effect of this provisioen is to bar service byha
Superior or District court judge in any organization likely to
litigate in the court of which the judge is a member, regardless
of the county or district in which such litigation will occur.
Judges must Keep up to date on the activities. of organizations to
which they belong and be prepared to step. .down if thelchanging
circumetances of an organization cause it to become involved_in
more frequent litigation. See ABA Model Code (1990}, Commqntgry
to Section 4C(3) (a). |

. Canon 4C(3)(b) establishes guidelines, under which a,jgdge’as
officer or member, "or otherwise," may be,inQolved in the
financial management, fund-raising, or membership solicitation
activities of a nonprofit organization. The phrase 'or
otherwise!" means that subparagraphs (b)(i}—(iiif_applyﬂin.._
circumstances where the judge has no connection with. the

organization or agency except participation in a specific
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activity'or event,
Canon 4C(3) (b) (i) provides that a judge may participate in
fund-raising planning and in investment decisions, because it is

unrealistic to expect a trustee not to do so. See ABA Model Code

(1990), Committee Note to Section 4C(3). Of course, in engaging

in this and éll 6ther activity involving nonprofit organizations,
a judge is subjeot‘ﬁo the general provisions of Canons 2A and 43,
as well as to the more specific prohibition of Canon 4D(1)
against engaging in financial dealings that appear to exploit the
judge’s position or involve persons likely to come before the
judge’s court. A judge, on the other hand, may not actively and
personally participate in most direct public or private fund~
raising, because of "the danger that the person solicited will
feel obligated to respond favorably to the solicitor if the
golicitor is in a position of influence or control." ABA Model
Code (1990), Commentary to Section 4C(3)(b). There is an express
exception for solicitation of other judyes not under. the-
soliciting judge’s authority, bécause there is "no danger of
improper influence by the soliciting judge and because judicial
orgahizatibns depend for their existence upon the solicltation of
funds from their constituents.? Id. Committee Note to Section
4c(3) (b) .

Under Canon 4C(3) (b) (ii), a judge may endorse a grant
application of an organization only if for an activity of the
sort in which the judge may participate pursuant to Canon 4B.

Canon 4C(3) (b) (iii) prohibits the use of the prestige of
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judicial office for either fundraising or yembership
solicitation. In general, membership solicitation activifies?aré
permitted so long as they are not in effect a form of fundraising
prohibited by Canon 4C(b) (i) and are not a coercive use of the
judicial office that violates subparagraph (iii). Thus, if
fundraising is not the purpose, a judge may solicit non-judges
for membership "if neither those persons nor persons affiliated
with them are likely ever to appear before'" the judge’s court,
and a judge who is an officer of a permitted organization "may
send a general membership solicitation mailing over the judge'é
signature." ABA Model Code (1990), Commentary to Section 4C(b) .
Note also that "Use of an organization letterhead for fund-
raising or membership solicitation does not violate Section

4C(3) (b) provided the letterhead lists only the judge’s name_ahd'
office or other position in the organization, and, if compaiablé
designations are listed for other persons, the‘ﬂudge's'judicial -
designation." . Id. Subparagraph (iii) also reqqires,a judgé'"to
make.reasonable efforts to ensure that the judge’s stéff} dqurt
officials*and‘others“subject to the judge?s direction and control
do not solicit funds on the judge’s behalf for any purpdse,
‘charitable or otherwise." Id.

For guidance on a freguent question,VCanon 4C(b)(3)(iii)
also provides that a judge should not be speakér or guest of
honor at a fundraising event of a nonprofit'organization, whether
or not. the judge is .an officer or member, though a judge may

attend such an event. The provision is aspirational in form,
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pecause a judge may not in every circumstance pa able to
ascertain the purpoéé of an event. ¢ the judge knows that the
ﬁfimary purpose is fundraising or menbership solicitation,
howover, the first sentence of subparagraph (iil) pars the
appearance as a use of judicial prestiqe.

canon 4D delineates the financial and business activitiés in
which a judge may endgage. canon 4D(1} establishes & general
prohibition against such sctivities that may exploit the judicial
office or involvé frequent OF continuing relationships with
lawyers and others who are likely ®° come before the judge oY
other judges on the judqe's court. consistent with the
provisions of Canons 2B and 3E, "2 judge ghould discourage
members of the judge’s family from engaging ip dealings that
would reasonably appear to exploit the judge’s judioial position.
This rule is necessary to avoid creating an appearance of o
exploitation of office Or gavoritisnm and to minimize the
potential for disqualification." ABA Model code 1990, commentary
to Section 4D (1) - Note that a judge 1s required py Canon 6 to
nake annual diéciosure of certain financial activities of family
nempbers. pusiness and financlal activities jn which a judge nay
engage are Jelineated in the remaindex of canon 4. all such ‘
activities are subject to the general and overriding prohibiﬁions
of Canons 1, 9, and 4A against activities that do not meeb high
standards of conduct, or involﬁe impropriety o its éppeérance or
the misuse of the office, oF threaten the impartiality or dignity

of the office or the performance of judiciél‘dutiés. Td.



Canon 4D(2) permits a judge, subject to linits imposed by
other Code provisions, to hold and manage personal and family
investments, including real estate, whether solely or jointly
owned.’ .See ABA Model Code (1990), Commentary to Section 4D(2).
‘Suth activity may, by virtue of Canon 4D(3)(b), be conducted |
through "a business entity primarily engaged in investment" of
“the judge’s financial resources. Unlike the comparable section
of the ABA model, Maine Canon 4D(2) does not permit a judge to
Wengage in other remunerative activity." This omission is
" intended to make Canon 4D(2), like its predeceésor, Maine Code

(1974), Canon 5C{2), "considerably more restrictive concerning
‘honjudicial commercial activities" than the ABA model. Committee
Note to Canon 5C(2), 8 Me. Bar Eull., No. 3, p. 1, 31 (1974).
Thus, the only remunerative business and financial activities in
which judges may engage are those specifically enunerated -in
Canoﬁs‘4D(2)—(5)iand 4AE. The omission is not intended to'f“'
'préclude remuneration for noncommercial activity that -is -
otherwise permitted, such.as the activities covered in Canon 4B.
‘See Canon 4H.

Canon 4D(3) prohibits general business activity‘in;any'
capacity but allows judges to participate in personal and family
businesses and investment activities, whether'séléiy or jSEQtiy
“ conducted. If the involvement of the judge in a business entity
is for the purpose of holding or managing persdﬁél or family
-investments, the judge may serve in any normal role, such as

officer, director, or wanaging or geneéral partner. ‘Canon
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4D(3)(b), gﬂt Canon AD{2), dlsoussed above, Part101patlon in

4,

personal and family businesgses is allowed because of the
difficulty in separating management of famlly 1nvestments,i
pernitted by subsection (2), from limited personal and faﬁily
business participation. It is important to note, however, that'_
participation may be prohibited by Canon 4D(1) and other Code |
provisions, as "when for example, the buelness entity frequenrly
appears before the judge’s court or the partlclpatlon requlres
significant time away from judicial duties. Similarly, a judge
must, avoid participating in a closely“held.family business iﬁ the
judge's_participation would involve misuse of the prestige of‘
juoicialioffioe." ABA Model Code (1990), Commentary to Section (
an(3). | B

Canon'4Df4) ‘requires a judge to manage both personal and -
family 1nvestments and finances to mlnlmlze dlsquallflcatlon
under Canon SE:. The subsection recognizes that a judge w1th
fiduciary obllgatlons permltted by proposed Canon 4E must respect
those obliqatlons in steps taken to comply with the general ’
financial management regulatlons of the Code. See dlscu551on of
Canon 4E below.

Canon 4D(5) outllnes the terms on whlch judges and family
members nay accept qifte,_bequeets,‘favers, and loans Ihe
proVLSions concernlng spouses and dependent chlldren are.lntended
"to deter, as much as reasonably poss1ble,_01rcumventlon of the

rule prohibltlng glfrs to judges through gifts to members of the

judge’s family;" -ABA Model Code (199%0), Committee Note to
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Commentary to Section 4D(5). Accordingly, "a judge must. inform
those family members of the relevant ethical constraints upon the
judge in this regard and discourage those family members from
violating them. A judge cannot, howeﬁer, reasonably be expected
to know or control all of the financial or business activities"
of the affected family members. Id. Commentary to Section 4D(5).
‘Note that a judge is required by Canon 6 to make annual -
disclosure of certain financial activities of family members.
Note also that political campaign contributions ﬁo probate judges
- are covered by Canon 5C.

Canon 4D(5)(a), permitting gifts and other gratuitous
benefits incident to professional activity, is linmited by other
Code provisions such as Canons 2B and 4A(1). Thus, "A judge may
accept a public testimonial or a gift incident thereto only if.
the donor organization is not an organization whose members.
comprise or.frequentlylrepresent the same side in litiga#ign, and
the testimonial and gift are otherwise in compliance_with_bther'
.provisions of this Code." ABA Model Code (1990), Commentary to.
Section 4D(5)(a). - Note that if an invitation is paid for by an
individual lawyer or group of lawyers, it is govefned‘by canonl
ap(s)(h). I

Canons 4D(5) (b)-(e) govern gifts received as a result of the
independent professional activities of family members and various
forms of gifts.or other benefits arising from social or personal.
connections. Such gifts must not only not be inteﬁded to

influence the judge but must not be excessive in value. An
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eggggsive gift "raiseé questions about'éhé'judge’s impartiality
and the inteqritf of the judicial office and might require
disqualifidation of ﬁhé judge where disquélification would not
otherwise be réquired}" ABA Modél Code (1990), Commentary to
_Seqtions 4D(5)(b)—(d);‘ Where disqﬁalifidation'éf the judge would
independently be required by Canon 3E in a case involving the
donor or the donor's iﬁterest because of a personal relationship,
”Canon 4D(5)(e) permits gifts and other benefits without
restrlction because the donor is a person "who would not thereby
gain improper influence in matters presided over by the judge.*
lg,,:COmmittee.Note to Section 4D(5). | -

| Cahons 4D(5) (£f) and (g) pernmit loans from institutional
lenders, as well as scholarships and fellowshlps, provided that
the lender or grantor shows no spec;al con51derat10n that mlght
be construed as an effort to influence the judge. ~Under Canon’’
4D(5)(h), gifts and other benefits other than as specified in-
paragréphs (é)—(g) may be received so long as the person
providing the beneflt is not involved or likely to be involved .in
proceedlngs before the judge. The purpose of the provision is-
"to prohibit influence peddling in the guise of gifts, etc: , to’
judges." ABA Model Code (1990), Committee Note to Section 4D(5).
The prov151on prohlblts acceptance of benefits from lawyers who
have appeared or are llkely to appear before the judge, as well
as from cllents of lawyers whose intérests may come before the
judge.‘ See ld., COmmentary to Canon 4D{5)(h)

Many of the glftq and other benefits that may be PYeceived
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pursuant to the exceptions in Canon 4D(5) must be reported on the
annual financial disclesure report that each judge must file--
pursuant to Canon 6. Thus, Canon 4D(5) (h) expressly requires
that gifts or other benefits received pursuant to it must be
reporte@,u_Under_Canon 6B(1)(c), gifts, bequests, or favors"
received by a judge pursuant to Canon 4D(5) (3}, (c), (&), or (g}
are exempt from reporting. Any other gifts, bequests, or favors,
which include not only those received pursuanﬁ_to Canon 4D(5) (h)
but those received from a relative or close friend under
paragraph (e), must be reported if their value exceeds $300.
Canon. 6B(1) (d) requires a judge to report any 1ndebtedness to a
single credltor exceeding $1,000, with the exception of 1oans
from relatives, -gecured residential and consumer mortgages and
loans made by institutional lenders in the regular course of..
business, and credit card or revolving charge accounts not in
arrears. This requirement embraces not only loans pursuant to.
Canqp‘4D(5)(h),-but loans from a non-relative under paragréph“(e)
and institutional loans other than those secured by residential
orhtangible personal property under paragraph (f)}. Under Canon
6B(2)(b),  (c), a judge is also required to report, "to the extent
known ... .- or.ascertainable by reasonable inquiry," information
concerning gifts, bequests, favors, and loans nominaily~in the
name of a spouse or dependent child that are received or.owed
jointly with the judge or otherwise attributable to the'judge and
that would be reportable under Canon 6B(1) if received-or owed on

the judge’s own, account.
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:Cenon 4E‘governs a judge’s act1§l££;; es a 11duc1ery.A oﬁder
Canon 4E(1) sooﬂﬁaotlv1t1es are 1lmrted to service on behalf of
famlly members. Orﬁer fiduciary eotzv;tzes are prohlblted .
Canon 4E(2) prohlbits a ‘judge from serv1ng even in an otherw1se
permltted fldu01ary capacity 1f it would 1nvolve proceedings that.
might come before the judge. Adversary prooeedlngs before other
judges do not requlre res1gnatlon but the judqe is expressly
prohlblted from actlng as oounsel despite the prov1slon of Canon
4G permlttlng pro se appearance. canon 4E(3) applles the
1im1tatlons of Canon 4D on personal flnanc1a1 aotlvity to the
Judge serving as a fldu01ary The COmmentary to ABA Model Code
(1990), Section 4E(3), notes that a judge should resign as B
trustee if the divestlture obllgatlons of Canon 4D(4) would
result in detriment to the trust. As noted above in connection‘
with the latter provision, the judge must not violate any |
flduciary obligation in taking steps to oomply with Canon 4D(4)

Canon AF prohlbits a judge from serving as a prlvate dlspute
resolver. It is important to note that Canon 4F "does not
prohibit a judge from participation in arbltratlon, medlat;on or
settlement conferences performed es part of j&dioial duties."'..:
ABA Model Code (1990), boﬁmenﬁery to Section 4F. See Canon
38(7)(d) and Adv1sory Committee’s Note. A " j

Canon 4G prohiblts judges from praot1c1ng law in a
representatlve capacity. In a pro se capaCLty, a judge may act

"in all legal mattere, 1nc1udlng matters 1nvolv1ng 11t1gatlon and

matters involving appearances before or other deallngs w1th

.-.-58.,.




legislative and other governmental bodies," subject to the
prohlbltlon of abuse of jud1c1al office in Canon 2B. In advising
famlly members, a judge may not "act as an advocate or negotlator
. » « in a legal matter." ABA Model Code.(1990) “Commentary to
Section 4G. |

‘Canon 4H permits a-judge to receive compensation (includiﬁé
honoraria and speaking fees) and expense reimbursement_for
aotivities otherwise permitted under canon 4, provided that any
appearance of improper influence or other improprietf is rebutted
by the fact '"that the compensation is reasonable and commensurate
w1th the task performed." In addition, "a judge should ensure
s s that no conflicts are created by the arrangement A judge
must not appear to trade on the judlClal pOSltlon for persocnal
advantage. Nor should a judge spend significant time away from
.court dutles to meet speaklng or wrltlng commitments for |
compensatlon ; . v {and] the source of ‘the payment must not raise
any questlon of undue lnfluence or the judge s ablllty or
w1111ngness to be 1mpart1a1 " ABA Model Code (1990), Commentary

L

to Sectlon 4H. All 1ncome, hoaorarla, and relmbursements
recelved by a judge pursuantAto Canon 4H must be reported in the
judge s annual flnanc1a1 dlsclosure report as requlred by Canon
6B(1) (a), (b), (). o - |
Canon 4H(1). and {(2) prov1de spe01fic guldelines to assist
'compllance with the qeneral standard of Canon 4H. If excess |

relmbursement is. recelved, 1t must be con51dered an honorarium

and S0 reported under Canon 6B(1)(b)
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“Textual Note

"~ canon 4 adopts ABK Model Code (1990), Canon 4 and Sections
4A-H, with a few variations noted below. The ABA model combines
the provisions of Canons 4, 5, and 6 of ABA Code (1972) in new
canon 4 for simplicity and clarity. Maine Code (1974), Canons 4,
5, and 6, were identical in most respects to the comparable
proﬁiéions of ABA Code (19725. The new Canon 4 embodies a number
of changes in these former provisions.

fhe black letter text of Canon 4 is based on the more

compréhensive text of Maine:Code (1974), Canon 5, which embraces
all extrajudicial activities. In the new Canon, "conduct!” has
been subgtituted for “regulafe“ and '"obligations" has been
subsﬁituted‘for rdquties” to reflect the scope of the Canon more.
accurately. See ABA Model Code (1990), Commitfee Note to Canon
4}' The introductory paragraph of Maine Code (1974), Canon 4, has
been revised and designated Canon 4A. Subsections (1)-(3) are
derived from former Maine Code (1974), Canons 4 and 5A and. B.

The term "quasi-judicial activities" used in former Canon 4 to
.déécribe law-related activities other than the judicial duties
covered in Canon 3 is no longer used.,. Canon 4 covers all
activities other than official duties under the label "extra-
judicial actiVities,“ whether law-related or not. In subsection
(1}, the phrase "reasonable doubt" has been added to the language
of the first paragraﬁh“bf former Canon 4. In subsection (2), the
phrase "demean the judicial office" has been substituted for

tdetract from the dignity of his office" in former Canon 5a.
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. Ccanon 4B is identical to ABA Model Code (1990)f Section 4B.
It.is a general provision combining the language and purposes of
Maine Code (1974), Canons 4A and 5A, which are deleted.

Canon 4C adopts ABA Model Code. (1990), Section 4C, with
modifications noted below. Canon 4C(1) contains the substance of
Maine Code (1974), Canon 4B, recast in prohibitive form and
‘revised to make the scope of permitted consultation identical”to
that allowed for appearance at public hearings.

Ccanon 4C(2) incorporates ABA Model Code (19%0), Section
4C(2), with an added reference to Article VI, Section 5, of the
Maine Constitution. = The predecessor provision, ABA Code (1972),
Canon 5G, was omitted from Maine Code (1974) as unnecessary in

1light of the Constitutional provision. See Maine Code (1974},

Committee Note to Canon 5G, 8 Me. Bar Bull., No. 3, at 33.

Canon 4C(3) incorporates ABA Model Code (1990), Section
- 4C(3),- with a change for consistenocy with Canon 4C(2).. The
provision carries forward the sense of Maine Code (1974), Canons
4C and 5B, ‘with the addition of the reference to "governmental
agency."

... Canon 4C(3) (a) is identical to ABA Model Code (1990) .,
Section 4C(3) (a), with the addition of the word M"agency" for
clarity. The provision,is new to the Maine Code. It carries
forward the substance of ABA Code (1972) ; Canon. 5B(1), but makes
. .the provision applicable to legal as well as civic and charitable
organizations. ABA Code (1972), Canon 5B(l), was omitted from

Maine Code (1974) "to permit a judge to serve educational, civic




and . charltable organlzatlons even though they may be regularly
engaged 1n lltigatlon.ﬁ Malne Code (1974)_ COmmlttee Note to
Canon 5B(1), 8 Me Bar'Bull , No 3, at 3z,

Canon 4C(3)(b)(1) makes the less restrxctlve prov151ons of
Maine Code (1974), Canon 4C, concernlng flnan01al act1v1t1es for
law-related organizations appllcable to other charitable and
¢ivic organizations prev1ously covered separafely in Malne Code
(1974), Canon 5B(1} (2). Maine Code (1974), Canon 58(2),
prohibiting a judge from giving investmeﬁtﬂédvice while serﬁing
on the board of a charltable or civic organlzatlon, is
accordingly deleted. “Plannlng fund-raising" is substituted for
"raising funds" and the ABA model follows the lead ‘of the 1974
Maine Code in substltutlng "other" for "publlc" as a modlfler for
vfund~raising, ™ to prohlblt "personal part1c1patlon in elther
public or private fund-rals1ng u ABA Model Code (1990),

.

Committee Note to Section 4C(3)(b), Maine Code (1974), Commlttee

Note to Canon 4C, 8 Me. Bar Bull Q. 3, at 31.

_Canon 4C(3)(b)(11) carries forward the flnal sentence of
Malne Code (1974), Canon 4C, substituting "organlzatlons“ for
"agencies,” to provide "consistency of terminology." ABA'Model
CQqe_(lsgo), Committee Note to Section 4C(3) (b).

ABA Model Code (1990) , section 4c(b) (3) (1id), prohibiting
personal participation in membershlp sollcltatlon that is

coercive or a prohlblted fund~ralslng mechanism has been omitted

as superfluous.
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“phe first sentence of Canon 4C(3)(b)(iii) adopts ABA Model
Code (1990), Section 4C(3)(b) (iv), which carries forward language
" found in Maine Code (1974), Canon 5B(1). The second sentence of
subpa¥agraph (iii), in a departure from the ABA model, retains,
with the addition of "primarily," the final sentence of Maine
Code (1974), Canon 5B(1l). The sentence was relegated to
Commentary in the ABA model because lt was deemed implicit in the
proliibition against use of prestige. See ABA Model Code (1990},
‘Comiittee Note to Commentary to Section 4C(3)} (b).

Canon 4D adopts ABA Model Code (1990), Section 4D, with
modifications noted below. Canon 4D(1) carries forward the
substance ‘of Maine Code (1974), Canon 5C(1), with the follbwing
verbal éhanges:.."The term ‘not engage in’ was substituted. for
'réfrain;from' as more precise. The phrases regarding
impartiality and interference with judicial duties were deleted
because these concepts are already included in new Section A of
Canon 4. A reasonableness standard was added to clariff the
scope:6f the prohibition:against dealings that exploit judicial
position: Thé words ’those’ and “other’ were inserted to clarify
that frequent transactions or continuing business relationships
with all lawyers are not necessarily to be avoided but only those
" transactions or relationships with those lawyers likely to come
“'before the judge’s court. The rule was divided into subparts (a)
and (b) for clarity in applying parts of the rule to various
*'types of judicial officers:" "ABA Model Code (1990) ; Committee

‘Note to Section 4D(1).
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CrdhnSn AD(2)7 incorporates ABA Modél Code (1990) ;- Section
4D(2), omitting’ the concluding phrase permitting a*judge to
"engage in othér remunerative activity" in‘accerd with Maine Code
_(1974)}°Sectibn 5C(2). Canon 4D(3) carries forward Maine Code
(1974)}Aéanon 5C(2), adding "general partnet" to the list of
prohibited roles. Canon 4D(4) incorporates ABA Model Code
(1990), Section 4D(4), which carries forward Maine Code (1974),
Canon 5C(3), with no substantial changes. The new subsection
adds language concerning fiduciary obligations and ﬁanagement of
family interests to the ABA model.

canon 4D(5) incorporates ABA Model Code (1990) , Section
4D(5), covering gifts, bequests, favors, and loans, with minor
changes. The subsection carries forward Maine Code (1974),
Section 5C(4), with changes summarized as follows in ABA Model
Code (1990), Committee Note to Section 4D(5):

The rule was changed to permit family members as well
as the judge to accept public ‘testimonials, to .permit the
acceptance from publighers of tapes and other resource
materials for official use in addition to books, to permit
judges to accept certain invitations with a guest or a

" spouse, and to make clear that acceptance of an invitation

to any bar-related function or to a non-bar related functipn
devoted to the improvement of the law, the legal systenm, or
‘the administration of justice is permissible. New Section

4D(5) (b) was added to address the propriety of yifts, awards

or benefits incident to the separate activity of a spouse or
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. other member of a judge’s family. The general rule was
- . further revised to permit acceptance of certain gifts |
appropriate to the occasion and relatioheﬁip and to permiﬁ
gifts from persons who would not thereby gain improper ‘
influence in matters presided over by the judge pecause the
relationship is such that disgqualification would be mandaﬁed
- by Section 3E. . . . _ -
The structure of [Section 4D(5) (h)] was revised to make
it consistent grammatically with Sections 4D(5)(a} through
(g). The phrase regarding persons who have eoﬁe 6r.are
"1ikely to come before the judge was added. |
Maine Code, (1974), Canon 5C(5), is set forth'beiow as Canon
6A(5) . | -
‘Maine Code (1974), Canon 5C(6), has been deleted because its
subject matter is covered by Canon 3B(11). | |
- ...Canon 4E adopts‘ABA,Model Code (1990), Sectibg 4E, with
modifications noted below. .Canon 4E(1l} changes Maine'Code'
(1974), Canon 5D, which had departed from the negatlve phra51ng
.of ABA Code (1972) "in order to make an afflrmatlve statement of
the fiduciary act1v1t1es permitted." | Commlttee Note to Canon 5D,
8 Me. Bar Bull. No. 3, at 33. There are no other substantlal
changes from Canon 5D. except the addition of "personal
representative" and "attorney in fact." Canon 4E(2) is 51mllar
to ABA Model Code (1990), Section 4E(2), but carries forward a
variation between Maine Code (1974), Canon 5D(1), and AEA Coda

(1972), Canon SD(l), permitting a judge to continue as fiduciary
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if thé‘ésfééé'ié‘iﬁﬁolvéd in adversary proceedings in any court
and only‘ﬁréhibfting saervice as counsel. See Maine Code (1374),

committee Note to Canon 5D(1), 8 Me. Bar Bull., No. 3, at 33.
canon 4E(3) revises Maine Code (1974), Canon 5D(2) for stylistic
reasons. -

' Ganon 4F carries forward Maine Code (1974), Canon 5E, in
revised form. The title was rephrased to describe the section
.‘more‘accurately. Language was added to cover additional types of
priﬁate judicial functions.

‘Canon 4G carries forward Maine Code (1974), Canon EF, with a
revision permitting "types of advice that judges properly may and
fréquéntly do give their family members." ABA Model Céde (1990},
comnittee Note to Section 4G.

" The heading of Maine Code (1974), Canon 6, is deleted,
because the substance of the Canon, as amended in 1990, now . -
appears as Canon 4H, with minér changes to conform to the style
and form of Canon 4. Canon 4H is similar to ABA Model Code
(1990), Section 4H, with minor editorial changes and with
sﬁbsectiqn (2), Public Reports, deleted in light of the detailed
reporting provisions of Maine Code (1974), Canon 8, adopted in
1990 and carried forwaﬁd as Canon 6. Maine Code (1974), Canon
6C, as amended in 1990, is deleted as superfluous,

'ABA Model Code (1990), Section 4I, has been incorporated as

Canon 6A(5), with the consequent deletion of Maine Code (1974),

canon 5C(5).
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Advisory Committee’s Note to Canon 3
Commentary

Candn 5 sets standards of conduct for judges engaged in
political activity and for cahdidates for judicial appointment or
electioh} whether or not they are incumbent judges. |

Ccanon 5A applies only to incumbent judges, seétting standards
for ﬁheir political conduct in general, as well as their conduct
when seeking reappointment, appointment, reelection, or electien
to any:public office. Canon 5A(1) prohibits incumbent judges
from engaging in political activity that involves organizational
léadership, public appearances, or fundraising; ‘probate judges
and candidates for that office are excepted from many of these
limitations by Canon 5C and Part II, Section 1B(1)(b), in -
reflection'of their part-time status and the pblitical nature of
ﬁhéAoffice.

%zTﬁe-pfoviSions of Canon 5A(1) do not prevent a judge from
participating in the political process as a voter or from
'brivately expressing views on candidates for public office. ABA
Model Code (1990), Commentary to Section BA(1). Thus, a judge
'may attend and vote at a town meetlng but should refrain from
‘public'advbCacy of candidates or measures there. The prohibition
against attendance at “political‘Qatherihgs"‘precludés attendance
at party caucuses. In the case of eithéf'town meeting advocacy
or caucus attendance, undue weight might be given to the judge s
views. - Cahon-SA(l)(f) is not inténded to prohibit "a judge in

_the exercxse of ‘administrative functions from engaglng in
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plannipg and other official activities with members of the
executive én& lgéislative branches of government." ABA Model
Code (1990), Commentary to Section 5D. See Canons 4B, 4C(1), and
Adviépry Cémmittee’s Notes. A jﬁdge may also appear pro se
before a body such as a local planning board to advance the
judge'é private interests. See Canon 4C(1).

Canons 5A(2) and (3) govern candidacy for appointive or
elective office. A pérson bécomes subject to the provisions
governing candidacy at the times specified in the definition of
"candidate,"'Part II, Section 3B. Canon 5a(2) makes clear that
an incumbent judge seeking reappointment or seeking appointment
either to a dlfferent state ox federal judgeship or to state or
federal executlve OfflCE, is subject ‘o Canon 5B. In particular,
tﬁe fequirement'of canon 5B(1) that a candidate "act in a manner
consistent with the integrity and independence of the judiciary"
means that an 1ncumbent judge is subject to the provisions of
Canons 1, 2, and 3 requlrinq a Judqe to treat the |

ésponsibilitles of the office as paramount and not to allow the
quest for another offlca to 1nfluence the 1udge’s conduct or:
judgment or become a dlstractlon from jud1c1al duties. Canons 4
and 6 also apply to 1ncumbents. Under Canon 5A(3), an appointed
’ judge Who seeks electlon as judge of probate, or to any other
offlce, must resign.. “Electlve offlce" iz intended to include:
the cffice of Attorgey General ‘and other Constitutional offices
filled by electlon in a jOlnt conventlon of the Legislature. The

exception for probate judges 1s necessary to allow incumbents to
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run. for reelection without disrupting the probate courts.

- ganon 5B governs the political conduct of all candldates for
appointment (and, by virtue of Canon 53(2), reapp01ntment) to
judicial office. The purpose of Canon 5B(1) is to require all
candidates for judicial appointment to adhere to the basic
principles. of Canons 1 and 2 requlring judges to dispiay‘high
- standards of conduct to maintain the integrity and 1ndependenoe
~of ‘the judiciary. (A judge who is a candidate is, of course,
subject to the entire Code in activities related to the
.candidacy. See discussion of Canon 5A(2) above.) The purposes
of-Canon 5B(2) are to protect candidates from public of  '
legislative pressure to make inappropriate commitments‘oh issues
as a condition of appointment and to provide sanctions for actcal
false statements in the appointment process. ThelCommsntary to
ABA Model Code (1990), Section 5A(3)(d), the comparable |
- provision, states, that as a corollary to the prohibition against
commitments, “a candidate should emphasize in any publlc '
statement the candidate’s duty to uphold the law }egardless of
- -his or her personal views." Note that Canon SB(Z) "does not
prohibit a candidate from making pledges or promises respecting
improvements in court administration." Id. The prov131on also
does not apply to private statements by judges to other 3udges or
. court personnel concerning 3ud1cia1 busxness, but it does apply
-"to any statement made in the process of securlng judlClal
: office, such as statements to comm1551ons charged with 3ud101a1

selection and tenure and legislatlve bodles conflrmlng
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appoiﬁtment." Although theée is no expreés pro&ision govéfhiﬁ%ﬂ
actions by family members and employees, a judée is subject to a.
more general respon51b111ty for assurlng or encouraglng conduct
in accordance w1th the Code that would apply to at least vome-
political activity. See Canons 2B, 3C{2), 4D(5).

Canon 5C applies to any candidate, whether an incumbent or
not, for eiection or reelection as judge of probate--Maine’s only
elective judicial office. Canon 5C(1) subjects a candidate for
election to the limits on general pelitical conduct imposed on
judgés by‘Canon 5A(1),'with certain specific exceptions contained
in sections (2)-(4). The effect of the excepﬁions is to level
thé field'in a contest between an incumbent and a non-judge.
Candidates.fér election are also subject to the general
'festriétiﬁhs impéSed oh candlidates for appointment by'proposéd
Canon SB.' The‘exceptions supplement the'general exception df
probété jﬁdgéé froh restrictions on political actiyity by‘making
clearuﬁhat specifid campaiqn.actiVities are parmiﬁée&.for
inéﬁﬁﬁéntsiand challengers alike. Activities other than those
permitted are forbidden as "other political activity" under Caﬁon
SA(1) (£). CE. ABA Model Code (1990), Commentary to Section '
5C(1). | ’ . o

In soliciting and méﬂéging campaign funds, committees should
be instructed "to solicit or accept only contributions that are
reasonable unde¥ the ciréﬁmé%andéé"'aﬁ& should avoid ndeficits
- that might necessitate post-election fund-raising to‘the extent

possible." Id. Commentary to Section 5C(2). Canon 5C(3)

=T

-~




prohibits personal solicitation "of publicly stated suppq;t.“
‘This provision does not prevent a candidate from solicit%gg _
individual voters to secure their votes.. The subsectiog also
permits a campaign committee to solicit both freasgonaple’"
contributions and public support from lawyers. Note that
"campaign contributions of which a judge has knowledge, made by
lawyers or others who appear before the judge, may be relevant to
disgqualification under Section 3E." Id. Canon 5C(4) is intended
Wto permit basic campaign publicity by judicial candidates in
public elections." ABA Model Code (1990), Committee Note to
Section 5C(3}). _
Canon-5D makes clear that violations of the Code are subject
- to discipline whether or not the candidate succeeds. A
successful candidate and an unsuccessful incumbent are subject to
. discipline on complaint to the Committee on Judicial
Responsibility and Disability. A lawyer candidate who is
unsuccessful is subject to discipline on complaint to the Board
of Overseers of the Bar. A simultaneous amendment is being .
proposed to‘add‘Rﬁle 3.2(c) (3} to the Maiﬁe Bar Rules, p:oviding
"“that ."A- lawyer who is a candidate for appointment or election to
“4udicial office shall comply with the applicable provisions of

the Maine Code of Judicial Conduct.". .

Textual Note
canon 5 departs significantly from ABA Model Code. (1990),

Canon 5 and Sections 5A-E, in order to reflect the actualities of
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judiéiéiiéﬁpoi;%méntféﬁd elaction in Maine.  The Canon also
significantly changes the 1374 Maine Code by adding Canons SA(2).
aﬁd (3), B—D,Hfégulaéing appointment and election.

The‘subject‘matter of Canon 5 was covered in Maine Code
(1974}, Canon 7f' The Canon has bheen renumbered, because former
Canoits 5 and 6 havé been consolidated in proposed Canon 4. See
Adviééry committee’s Note to that Canon. The black-letter text
_6f the Canon has been revised in terms identical to ABA Model
Codé' (1980), Canon 5, to reflect the fact that the Canon covers
the condict of candidates for appointment and election to
judicial office, as well as judges.

" “The tifle and purpose of Canon 5A differ from those of ABA
Model Code (1990), Section 5A, which applies to judges and. to all
candidates for appointment or election to judicial office. Canon
5A(1) is drawn from ABA Model Code (1990), Sections SA(1) and 5D.
The subsection carries forward Maine Coée (1974), Canon 7A(1),
with some rearrangement of the provisions and minor changes in’
1anguagé.

" Maine Code (1974) did not adopt the further provisions of
ABA Code (1972), Canon 7, covering judicial elections because the
Code as adopted did not apply to elected judges of probate. See
Maine Code (1974), Committee Note to Canon 7A, 8 Me. Bar Bull.,
No. 3, at 34. Accordingly, the remaining provisions of Canon 5

are new to Maine.

Canon-5A(2) is unique to the Maine Code.
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~ canon S5A(3), governing the conduct Qﬁ_judges‘seeking B
election or reelection to any office, is similar to ABA Modg}

Code (1990), Section B5A(2), omitting the exceptiqn_for elgction

EaR

as a state constltutlonal convention delegate. That posltlon 15

L% RN

presumably an "office" from which a judge is barred under Artlcle

VI,. Section. 5, of the Maine Constitution. See Canon 4C(2 and

advisory Committee’s Note. Cf£. Qpinjon of the Jugg}ces, 132 Me.
491, 498-99, 167 Atl. 176 (1933). A

.Canon 5B(1) is derived from ABA Model Code (1990}, Sectlon
5A(3)(a), omitting a clause governlnq family mempgrs. Canon
5B(2) - incorporates ABA Model Code (1990), Section 53(3)(d).

Canon 5C(1) is unigue to the Maine Code. The exceptions set
forth in Canon 5C(2)~(4) are taken without substantial change
from ABA Model Code (1990), Section 5C{1) (b).

Canon SD incorporates the substance of ABA Model Code
(1990), Section..5E, with changes to make clear that a candldate
is subject to discipline only for conduct that viclates the gode

and to cover incumbent judges who are unsuccessful candidates

Advisory Committee’s Note to Canon 6
Commentary
-Canon 6 provides detailed procedures for anyual financialﬁ‘
.disclosures by all Maine judges. Its purpose and operati@n are
explained in detail in the Advisory Committeefs Note to its
original éromulgation:as former Canon 8, effective August 15,

1990. See Me. Rptr., 576-588 A.2d LXXIII.
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The qnly substantlal change from Maine Code (1974), Canon 8,
is the amendment of Canon 6B(1}(h) to reguire a judge to report
affiliations with nenprofit as well as business enterprises, in
light of the prqvisions governing involvement in such ectivity
found in Canon 4C.

In other changes, the phrase "for ceuse" has been expanded
to "for good cause shown" in Canon 6Ak4), making clear that the
judge seeking an extension has fhe burdensg of production and
persuasion. ' A provision for notification to the Chief Justice of
e judge’s failure to file has been added to Canon 6D to permit

the Chief Justice to take appropriate steps to cure the failure.

Textual Note

Canon 6 has no equivalent in ABA Model Code (1990). It‘
carries forward Maine Code (1974), Canon 8, as adopted effeetiﬁe
August 15, 1990, Me. Rptr., 576-588 A.2d LXVI, and aniended. |
effective October 9, 1990, 1d. at LXXX, with minor ameﬁdments to
conform its provisions te the proposed Code. Maine Code (1974),

v

Canon 8, is renumbered as Canon 6 to reflect the 1ncorporatlon of
former Canons 5 and 6 in Canon 4. In the preamble, cross-
references to provisions coverinq judiciai.disqualification and
extra=judlclal act1v1t1es are amended to reflect the revmsed
numberlng. Throughout Canon 6, the nomenclature for subd1v1sions
of the Code is revised for consxstency w1th other prov1smons ,

Canon 6A(5) is added. The prov151on is 51m11ar to ABA Model

Code (1990), Section 41, and carries forward with necessary o
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changes Maine Code (1974), Canon 5C(5), as amended effective

August 15, 1990.

canon 6B(1) (a) and (b) have been amended by deleting
language defining "income" and "honorarium." The identical
language now appears in Part II, Sections 3H and I. In Canon
GB(I)(C) the cross-references to provisions covering gifts,
bequests, and favors have been amended to reflect the revised
nunbering of the Code.

"Canons 6A(4), 6B(1)(h), and 6D have been amended” as

indicited in the Commentary.

Advisory Committee’s Hote
to Part II, Section 1
Part II, Section 1, covering the Code’s applicability, is
drawn from ABA Model Code (1990), Application Section.. The
applicability of the 1974 Maine Code was spelled out in varibusﬁ
" orders of the Supreme Judicial Court cited in the Introductory
Advisory Committee’s Note.

“gection 1A provides that all appointed full-time and active
Yetired justices and judges of Maine’s courts are fully subject -
£6 the Code. ABA Model Code (1990), Application Section B, would
relieve nretired judges subject to recall who by law [are] not
permitted to practice law" from Canons 4F, ‘prohibiting service .as
a mediator (except while serving as a judge), and Canon 4E,
limiting fiduciary activities. Although Maine’s Active Retired

“ Justicés and Judges might fit within the ABA category, they have
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been subject to the Code in lts entirety since 1978 and will
contlnue 1n that status° See Intrcductory Advxsory Committee’ s
Note. |

ésctlon 1A also prov1des that the elected part-time judges
of the probate courts are subject to all prov151ons of the Code
except those set forth in Section 1B(1). Section 1B(1) is based
on ABA Model Code (1990), Application Section C, providing
exceptions for “continuing part-time" judges. Heretofore,
probate judges were subject only to MainelcOde (1974), Canons 1-
4; 5A; 5B (first sentence); 5C(1), (3)-(6), 6; and 8 (except as
provided in Canon 8E). See Introductory Advisory Committee’s
Note. | |

Section 1B(1) (a) provides that a probate judge does not have
to comply with Canon 3B(9), reqguiring aﬁstention from public
comﬁént,‘or Canon 4C(1), prohibiting apﬁeérances before or
consultation with legislative sr execﬁtiﬁe“bodies or cffisers,'
"except while serving as a judge, or as to matters pendlng in the
judge’s court." Section 1B(1)(b) excepts probate judges from
compliance at any time w1th Canons 4D (3}, prohlblting business
activity; 4E(1), pfoﬂ;bltlng flduclary actlv1ty, 4F, prohlblting
service as arbltrator or medlator, 4G, prohiblting the practlce |
of law; 4H, limiting income, honoraria, and expense | ’
reimbursements and SA(l)(a) (d) coverlng certain. polltlcal
activities of 3udges. In addltlon, Canons 5A(3) and BC make”;m
spec1a1 prov1sions for the polltlcal and electoral activities of

probate judges, and Canon 6E excepts them from certain provisions
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of the financial disclosure requirements.

Thé'éxembtion of probate judges from banonISA(l)(a)m(d)
recognizes both their part-time status and their need to engage
in céftain‘political activities consistent with the politiecal’
nature of_ﬁhe office. Probate judges remain subject to canons Y
5A(1) (&), préhibitihg political fundraising, and SAkl)(f),
prohibiéing "other political activity." The latter prohibition
does not include legislative lobbying for private clients, wﬁich' R
is permitted by the exemption from Canon 4C(1), so long as the
judge does not act in a judicial capaciﬁy or concerning a matter
pending in the judge’s court. Of course, in all political and
othef‘extra—judicial activity, probate judges remain subjeqt to
the general prohibition of Cénon 2B against use of the qfﬁicé to
advance_pfiﬁate‘intereété and the injunction of Canon 4A to act =
in ways that do not cast doubt on impartiality or demean the -
office. | |

Section 1B(2)}, prohibiting probate judges from serving as
lawyers in proceedings in which they have served as judges, or in
related proééedingé, is also based on AEA Model Code 11990)," L
Application Section C. A former probate judge is barred from

representation in such circumstances by M. Bar R. 3.4{(g). Cf.

Norton v, Inhabitants of Fayette, 134 Me. 468, 188 A. 281 (1936)
(broad interpretation of statutgfy prohibition against municipal
judge acting as counsel in case in judge’s court). Of course,

probéte judges remain subject to statutory conflict of interest

.

provisions. See 4 M,R.S.A. §§ 307, 309; Appeal of clark, 119 Me.
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150, 109 A. 752 (1920) (predecéssor of 4 M.R.S.A. § 3092 does not
prohibit probate judge from 'drawing a will).

Section 1C is intended to make clear that newly appointed or
clected judges are subject to the Code between the time of
confirmation and the time of swearing in. This provision is
subject to the exceptions for compliance set forth in Part II,

Section 2.

Advisory Committeefs Note
to Part II, Section 2

Part II, Section 2, sets September 1, 1993, as the effective
date of the Code. The second senterice, covering time for
compliance, is taken virtually verbatim from ABA Model Code’
(1990), Application Section F. ‘Immediatezcompliance is required
except for Canons 2C, requiring resignation from discriminatory
organizations, and 4D(1), (3), and‘4E, prohibiting'nonfamily
business and fiduclary activities. In the excepted.instancés
complianée may be_éelayed for up to-one year. Sée ABA Model Code

(1990), Commentary and Committee Note to Application Section F.

Advisory Committes’s Note
to Part II, Section 3

Part II, Section 3, contains definitions of 16 critical ™

terms commonly used in the Code. The section has no equivalent

FERRS

in the 1974 Maine Cod&. The definitions are takéﬁ'from”fhé

mperminology" Section of ARA Model Code (1990) with variations
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and additions, noted below, that reflect language and provisions
of the Maine Code that differ from the ABA model.

The definition of “appropriate authority" in Section 3A
includes both lawyer and judicial disciplinary ageﬁcies, whether
in Maine or another jurisdiction.

The defiﬁition of "candidate" in Section 3B includes
individuals seeking initial appointment or electién as a judge,
judges seeking reappointment or reelection as a judge, and judgeé
seeking appointment or election to nonjudicial office. The'
language of the definition in ABA Model Code (1990), Termlnology
Section, has been changed to reflect the actualities of polltlcal
activity in Maine. See Advisory Committee’s Note to Canon 5.

The definition of "court personnel" in Section 3C makes
clear that lawyers are not "court personnel' as thét term is used
in the Code, regardless of their traditional statﬁs'and_
obligations as "officers of the court;"' Court dfficers and other
support personnel. are within the definition, ﬁowgvér, even when'
technically employed by the county. . |

The definition of "de minimis" in Séction 3D deparfs frdﬁ'x
that in ABA Model Code (1990), Termlnology Section, w1th the
gubstitution of "too trivial" for “in51gn1flcant." The change is
.for consistency. with the definiiion of de minimis of fenses in the
Maine Criminal Code, 17-A M.R.S.A. § 12, | B

The definition of "econonic 1nterest" in Section 3E, taken
without change from the deflnltlon 1n ABA Model Code (1990), '

Terminology Section, is a modlflcatlon of the definition of
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nfinahcial interes&t" in ABA Gode (1972), Section 3C(3) (c). That
provision was not incorporated in Maine Code (1974), Section 3C.
See Advisory Committee’s Note to Section 3E.

The definition of "election" in Section 3F is adapted from
the definition of "public election' in ABA Model Code (1990),
Terminology Section, to reflect the operation of the Maine
political system.

In the definition of “fiduciary" in Section 3G, the term
"perSoﬁal representative" has been added for consistency with the
Maine Probate Code, 18-A M.R.S.A, § 1-201(13), (30). The
definition is derived from ABA Code (1972), Section 3C(3)(b), not
incorporated in Maine Code (1974), Section 3C. See Advisory
committee’s Note to Section 3E.

The definitions of "honhorarium® in Section 3H and "income"
in Section 3I are taken from Maine Code (1974), Canon 8B(1l) (a)
and (b), added in 1990. Théﬁ have been eliminated from those -
paragraphs, which are Canons 6B(1)(a) and (b) in the revised
Code. For discussion of these definitions, see Advisory
Committee’s Note to August 15, 1990, promulgation of Canon
8B(1) (a) and (b), Me. Rptr., 576-588 A.2d LXXV-LXXVI.

In the definition of "law" in Section 3K, the phrase
Wadministrative rules and regulations' has been added to the list
of forms of law found in the definition in ABA Model Code (1990),
Términology Section.

In the definition of "honpublic informaticn" in Section 3M,

the final sentence of the definition in ABA Model ' Code (1990),
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Terminology Section, listing types of nonpublic information, has
been eliminated in favor of a generic reference to information
rendered unavailable "by law or court order."

In the definition of "political organization" in Section 3N,
the word Ypublic" was substituted for "political," modifying
"office" at the end of the sentence in the definition in ABA
Model Code (1990), Terminology Section.

The definition of "third degree of relationship" in Section
3P, taken without change from the definition in ABA Model code '
(1990) , Terminology Section, is derived ffom ABA Code (1972),‘
Section 3C(3) (a), Commentary. That provision was not
incorporated in Maine Code (1974), Section 3C. See Advisory

Committee’s Note to Section 3E.

Advisory Committee’s Note
to Part II, Section 4
Part II, Section 4, of the proposed Code has no eguivalent
in ABA Model Code (1990) or Maine Code (1974). The section is
added to establish a uniform designation for ease of reference.
It is similar to provisions in other Maine rules of court. See,

e-g:’ MOR' CiV. P- 85; M-R-' EV. 1102; Ma Bar Admo Ru 16-
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